EARLY IBADI JURISPRUDENCE:
THE LETTERS OF

GABIR IBN ZAYD AL-AZDI
(21-93 AH/641-711 CE)

Dissertation zur Erlangung des akademischen Grades
Doktor der Philosophie
in der Philosophischen Fakultit

der Eberhard Karls Universitét Tiibingen

vorgelegt von

Mohamed Said Khalfan Al Mamari
aus

Maskat, Sultanat Oman

2019



Gedruckt mit Genehmigung der Philosophischen Fakultét
der Eberhard Karls Universtitdt Tiibingen

Dekan: Prof. Dr. Jiirgen Leonhardt

Hauptberichterstatter: Prof. Dr. Lutz Richter-Bernburg
Mitberichterstatterin: Prof. Dr. Heidrun Eichner

Tag der miindlichen Priifung: 19. Juli 2019

Universititsbibliothek Tiibingen, TOBIAS-lib



Abstract

Correspondence offers privileged access to the social, political,
and religious discourses in the formative phase of the schools of
Islam. The letters of Gabir ibn Zayd, who was to become one of the
founding figures of the Ibadiyya, held a prominent position in the
community life of his followers. This study, an edition and translation
of the letters of Gabir ibn Zayd, will serve to clarify and complete the
historical record, at the same time highlighting their author’s unique
contribution to the development of an Ibadi school of jurisprudence.

Though attempts have been made to edit and interpret the fatwas
included in Gabir’s letters, this thesis for the first time presents them
in a complete edition with translation and commentary. Further, the
present work is based on three manuscripts rather than the single one
known earlier. Only after an extended search could the two additional
manuscripts of Gabir’s letters be retrieved from private libraries. After
carefully examining and comparing the differences, the present thesis
offers a comprehensive edition of the letters which shall, it is hoped,

assist future studies focusing on jurisprudence in early Islam.
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Note on Transliteration

The transliteration adopted in the present work is according to DIN!

standard:
Letter DIN Letter DIN
; > L z
¥ a ¢ .
- b ¢ G
& t —a F
< t ] Q
z g s K
z h Jd L
« h ¢ M
2 d 8 N
3 d - H
D r 5] w; U
J z ¢ y;1
2 S | ‘a
o § 5 h; t
oa s < A
o= d
- t

! Deutsches Institut fiir Normung (DIN) standard for the transliteration of the Arabic
alphabet adopted in 1982. It is based on the rules of the Deutsche Morgenléndische
Gesellschaft (DMG) as modified by the International Orientalist Congress 1935 in
Rome.



Introduction

After the death of the Prophet (11 AH/632 CE), a schism was
developing in the Muslim community. The tribal systems in Arabia
were influenced by competing schools of thought, with early religious
leaders garnering support from different quarters and acquiring
influence. It was a time of turmoil, fitna, and the records which
survive to this day of these first theologians help explain the
development and evolution of Islam.

Witnesses to these early developments include Gabir ibn Zayd,
born in ‘Uman in 21 AH/641 CE. In his childhood and early
adulthood, he witnessed major events that shaped the Muslim
community forever: assassination of ‘Umar (23 AH/644 CE); ‘Utman
and ‘Al1 facing a civil war (24-35 AH/645-656 CE); the Umayyads
being challenged by uprisings in Basra and elsewhere.

Gabir ibn Zayd, an Imam who lived in Basra in the first Islamic
century, rose to prominence in the Islamic community due to his
knowledge acquired through years of study and travel and his
erudition, honed through discourse with the leading thinkers of his
age. His opinions and pronouncements are documented in his
correspondence. For centuries, the exchange of letters had a prominent
position in Ibadi? community life. They were passed on from
generation to generation and have become important historical
sources. Correspondence held a prominent position in Ibadi life, and
the letters exchanged reveal early social, political and religious
activities which have only recently been recognized as pertaining
specifically to Ibadt history.

This author checked a range of biographies, history books and
relevant studies and found a good number of letters that require
special attention and comprehensive study. In general, these letters

have not been used as much as they should have. Some researchers

*Lewicki 1971: 648a-660b.



have made studies based upon these letters, but they do not reflect the
letters’ full significance.

It is worth mentioning that such letters provide for historians
and jurists a source of biography, presenting them the ideas, visions
and opinions of the era regarding a certain topic or an event. They
may be writings or replies or an exchange of views amongst scholars
to explain or analyze a certain matter, or they may be a recording of
events and news of the day. They sometimes include information
about famous Imams, scholars and jurists, thus providing valuable
biographical data. In addition, they include an abundance of juridical
opinions and are referred to in a large number of resources and

manuscripts which need to be collected and thoroughly studied.



1. The Rediscovery and the Processing of the Letters of
Gabir ibn Zayd

The person who rediscovered and imparted the significance of
these letters in the modern era was ‘Amr Halifa an-Nami’. Many
scholars in the Arab world and beyond depend on his work. An-Nam1
has been absent from the scientific field since 1986, the year he
disappeared after a long struggle in prison and with the Libyan regime
at the time.

An-Nam1 tracked down many manuscripts during the
preparation of his doctoral thesis on al-Ibadiya at the University of
Cambridge in 1968. His academic supervisor for this purpose was
Professor R. B. Serjeant. An-Namit conducted a research tour visiting
Naftisa Mountains in Libya, Djerba (Tunisia) and Wadi Mzab in
Algeria. He entered into correspondence with Omani scholars, among
them Muhammad ibn ‘Abdallah as-Salimi (d. 1985), his son
Sulayman (d. 2001), Salim ibn Hamad al-Hart1 (d. 2006), Galib ibn
‘Ali al-Hina'1 (d. 2010), and Ahmad al-Halili (the current Grand muftt
of the Sultanate of Oman). Evidently, an-Nam1 focused on obtaining
and analysing Ibadt manuscripts.

In 1970, he published a summary of his findings in the Journal
of Semitic Studies.* Within the scope of the paper, an-Nami delivered
a detailed description of the letters of Gabir ibn Zayd which he
considered to be among the most important Ibadi manuscripts. In his
article, an-Nam1 also made reference to another copy of the letters
which to his knowledge was in the possession of Salih ibn ‘Umar in
Beni Yazgan in Mzab. Since he was not able to obtain them, he did
not give any further details.

An-Nami began analyzing the letters he had found in 1969,

typing copies of them including annotations on a typewriter. While he

3 A number of books has been published about an-Nami. One was written by his
friend, Mahmid Muhammad an-Naki*, publjshed in London 2006, and another one
by the Omani researcher Sultan Mubarak as-Saybani, published in Muscat 2008.

* an-Nami 1970: 63-87.
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realised that his collection of them was not complete, Gabir‘s letters
constituted an essential element in his thesis Studies in Ibadism
(Cambridge, 1971). He related his concern in editing the manuscripts
in a letter addressed to Abu 1-Yaqddan Ibrahim ibn ‘Isa (d.1973) in
which he said: “T have completed so far transcribing the letters of
Imam Gabir ibn Zayd on the typewriter using an old poor version, and
I will print several copies to send to you for correction, because there
were some words which were very difficult to decipher. I know that
there is a copy in the library of Salih ibn ‘Umar; perhaps one of you
will have the opportunity to inspect that version. Mine will be sent to
you within a fortnight, God willing.”> Among scholars who were
interested in Ibadi issues, the discovery of the manuscripts was
followed with great interest and aroused attention — in Europe even
more than in the Islamic world itself. As a consequence of an-Nami’s
publication, multiple studies were produced that treated Ibadism and
Ibadi issues. At the same time, a scientific dispute began over the
authenticity of these manuscripts and — for those accepting their
credibility — on the ways of benefiting from them.

Perhaps the fact that an-Nam1’s research was first published in
English was the reason that Europe became the incubator of Ibadi
studies. The impact of his work only reached Arab and especially
Omani readers with some delay. With the growing attention of
Orientalists worldwide for early Islam, an-Nami’s transmission of
these sources opened up additional space for academic discussion on
issues regarding that period. While it cannot be claimed that the
manuscripts published by an-Nami can give conclusive answers to
pivotal questions in the history of Islamic sects, they at least lead to
new proposals in this regard.

Examples of European scholars’ interest in these early sources
are John Wilkinson who wrote about manuscripts in the early history

of Oman and in the Omani Imamate®, and the studies of Michael

5 a§-Saybani 2008: 15-24.
6 Wilkinson 1978: 191-208.
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Cook, particularly those with regard to Ibadi siyar, as well as the
studies of Martin Hinds about internal conflicts in the early
beginnings of Islam.”

Another important example of European interest is that of Fritz
Zimmermann and Patricia Crone in their study The Epistle of Salim
ibn Dhakwan, printed in 2001, and notable for its text editing and
analysis. In this context, it needs to be mentioned that Salim ibn
Dakwan corresponded directly with Gabir ibn Zayd in the eleventh
letter. Obviously, Zimmermann and Crone did not have access to
Gabir’s letters, at least not to the letter of Gabir to Salim ibn Dakwan,
for if they had had such access, they certainly would have included the
information that relates to Salim’s biography. Instead, they only
mention the comments an-Nami gives in his thesis.?

The publication of the an-Namt article also aroused researchers’
interest in Ibadi manuscripts in Germany. In 1974, Prof. van Ess
traveled to Djerba, Tunisia, and Wadi Mzab in Algeria. He started
collecting Ibadi manuscripts and then published a summary of his
findings,? in which he also pointed to the importance and historical
value of Gabir ibn Zaid’s letters. He described them accurately and
kept copies of the manuscripts in the Institute of Oriental Studies at
the University of Tiibingen.

In the Seventies, ‘Awad Halifat was likewise concerned with
Ibadt manuscripts, since he was preparing a book on the origins and
emergence of the Ibadi movement and its role in Islamic history. He
benefited from what had been written in the articles of an-Nami and
van Ess. In 1977, when ‘Awad was in Britain, he read a copy of the
letters of Gabir ibn Zayd, purportedly from Djerba in Tunisia, lent to

him temporarily by one of his friends.'°

7 Cook 1981: 37; Hinds 1978: 41.
8 Crone, Zimmermann 2001: 302-303.
% van Ess 1976: 25-63.

10 Halifat 2002: 24.
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In 1981 Salih ibn Ahmad as-Sawwafi wrote his Master thesis on
Gabir ibn Zayd at al-Azhar University in Egypt, !' based on
information he gleaned from a copy of the manuscript in the Islamic
Library in Ruwi, Muscat, noting that the manuscript had been
photocopied from another library in the United Kingdom under the
number 9192-216¢, but without mentioning any further details.

In 1981 Michael Cook published a book entitled Early Muslim
Dogma'?, in which he focussed on the biography of Salim ibn
Dakwan and the letters of Ibn Ibad to ‘Abd al-Malik ibn Marwan. He
also mentioned the importance of Gabir’s letters, but it appears that he
had not seen the letters themselves, reporting only on what had been
written about them by an-NamT and van Ess.

Years later, Sami Saqr from Jordan investigated the
whereabouts of these letters when he was researching for his Master
thesis on Gabir ibn Zayd.!®> He traveled to Tunisia where he was able
to have access to the letters at the Bartintya library. He referred to the
poor conditions of these letters, how they were damaged, and the need
to care for them. Saqr offered an accurate description of the
manuscripts, and, just as an-Nami before him, pointed to the
possibility of another copy in the library of Salih ibn ‘Umar in Beni
Yazgan in Mzab. But the existence of this copy was put in question by
one Farhat al-Ga ‘birT who had catalogued the contents of the library.'*

Discussing the harigl movement, Nasir ibn Sulaiman as-Sab ‘T in
his book al-Hawarig wa-I-haqiqa al-ga’yba'® uses Gabir ibn Zayd’s
letters as one of his sources. Nasir states that he cited copies which
one Sami1 Saqr had aquired from the Library of Salim ibn Ya‘qiib in
Djerba, Tunisia. This author, however, is of the opinion that Sami
Saqr had obtained these copies from the Bariintya Library, as stated in

the introduction of his research, and not from the Salim ibn Ya'qib

1 as-Sawwafi 1997: 63-65.
12 Cook 1981: 37.

13 as-Saqr 2002: 17-25.

14 al-Ga 'birT 2002.

15 as-Sab’'12003: 31.
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Library. This raises a question which will be addressed later: Is it
another version or is it an oversight of as-Sab‘1?

In 1991 Miina Naggar submitted her Master’s thesis at the
University of Tiibingen, analyzing one of Gabir ibn Zayd’s letters (the
one addressed to al-Harit ibn ‘Amr) for language, content, religious
pronouncements, etc. In spite of the importance of her work, she
relied solely on the copy obtained by van Ess at the Bartintya Library.
A further verification of the authenticity of the letters or a critical
comparison was not undertaken in this case.'®

In 1999, Mustafa Salih Bagn prepared his thesis on al-Igtihad
‘inda I-Ibadiya'” at the Amir‘Abd al-Qadir-University of the Islamic
Sciences in Algeria. It was printed in the Sultanate of Oman in 2005.

Bagu attempted to rely solely on primary sources of Ibadi
jurisprudence. However, he confused the letters of Gabir ibn Zayd
with the book Gawdabat Gabir ibn Zayd in discussing the views of van
Ess. In fact, Bagu did not see the manuscript copies of the letters, but
built his argumentation on the typed version, as he pointed out
himself. He mentioned that there are only seventeen (!) letters, and
that he had obtained this copy from the Dar al-Kutub al-Misrtya under
the number 21582 b.

In 2002, Farhat al- Ga birT was determined to study and analyze
the letters. In the introduction to his paper dealing with the letters, he
stresses the importance of a scientific analysis and the exact reading of
the letters’ contents, as well as an examination of the authenticity of
the original manuscripts.'® Since he did manage to secure copies of
the letters from the library of Salih ibn ‘Umar, some progress was
achieved regarding the issues he mentioned. However, Farhat is
convinced that this version of the manuscript is a copy of the one in

the Bartniya Library, which is not the case.

16 Naggar 1991.
' Baya 2005: 29.
18 a]-Ga ‘bir1 2002.
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In the same year, i.e., in 2002, the Italian scholar Francesca
Ersilia published her doctoral thesis ‘Teoria e pratica del commercio
nell” Islam medievale — I contratti di vendita e di commenda nel
diritto ibadita’. Her work is important in that she uses the letters of
Gabir ibn Zayd as one of her basic sources.!® She benefited from the
copy in the possession of Werner Schwartz, the famous collector of
Ibadi scripts based in Gottingen.

Researchers in Oman received another typewritten copy of
Gabir’s letters which were stored in the Islamic Library in Ruwi. The
provenance of this version is unknown; most probably it is from the
correspondences of an-Nami to his friends in Oman.

Several studies in Oman that have discussed Gabir ibn Zayd’s
letters relied on this non-edited typewritten version, although it only
contained sixteen of the eighteen letters. The last two letters — sent to
‘Abd al-Malik ibn al-Muhallab and Hayra bint Damra — were missing.
The publications that are based upon this incomplete version include
the study Gabir ibn Zayd, hayat min agl al-‘ilm by Ahmad Darwis
(Oman, 1988), and the book al-Hayat al-fikriya fi ‘'Uman by Zayd al-
Gahdami (Oman, 1999).

In 2002, the efforts of the “Gam‘Tyat at-Turat” — a group of
dedicated researchers in Algeria that focused on exploring and
indexing early Ibadi manuscripts — finally paid off. They found a copy
of the letters of Gabir ibn Zayd in the library of Salih ibn ‘Umar. It is
evident that this must be the version that was referred to by an-Nami
in his letter to Abu 1-Yaqzan in 1973. By this time, 33 years had
passed since an-Nami’s initial discovery in 1969.

In 2003, Mustafa ibn Muhammad ibn Idrisu from Algeria
published the book Al-Fikr al- ‘Aqadr ‘inda I-Ibadiya hatta nihayat al-
garn at-talit al-higri.** In it, he briefly noted that there are two copies
of Gabir’s letters in the library of Salih ibn ‘Umar without adding any

other information.

19 Ersilia 2002: 232.
20 Tbn Idrisu 2003: 52.
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In 2004 and later, it was learned that some researchers of the
“Gam Tyat at-Turdt” in Algeria started to edit the letters and complete
what was begun by Farhat al-Ga'biri. To date, they have not
completed their project.

In 2005, in a meeting with Prof. Josef van Ess in the Institute of
Oriental Studies, University of Tiibingen, and in consultation with him
about the focus of this research, further inquiries were begun. These
included direct personal examination and the editing of the letters of
Gabir ibn Zayd. Van Ess himself opened the box which contained the
letters and permitted copies to be made. These are currently in the
author’s possession.

This overview makes it clear that the road of discovery of
Gabir’ letters has been a long one. It began half a century ago. And it
ended with the discovery of a third version, which will be highlighted
later in this study.

Based on the discoveries mentioned above, following extensive
correspondence and personal contacts to the libraries, copies of three
versions of Gabir’s letters are finally in the possession of this author.
The first is the same one as that of an-Nami and van Ess from the
Bartniya Library in Djerba, Tunisia. The two others stem from the
library of Salih ibn ‘Umar in Wadi Mzab, Algeria. These last two
versions have not yet been studied by other researchers. al- Ga bir,
who was the first to see one of them, was convinced that it was a copy
of the Bariinlya version. As the present work will make clear, this
assumption is not valid.

After a careful examination of each of these versions, it is
apparent that the copy from the Bartiniya Library is older and, as
pointed out by an-Nami, may well have originated in the 7th/13th
century, perhaps even before that. The dating is based on the style of
the handwriting, which is medieval Magribi. It does resemble samples
of Eastern writers, especially those of Oman. Scholars specialized in
the field of manuscripts have confirmed to this author that this type of

writing goes back to the 7th/13th centuries, as an-Nami had assumed

16



previously.?! The features of the paper used as well as the type of the
leather applied for the binding together permit such an inference. It
needs to be kept in mind that the Bartiniya version comprises only
sixteen letters, with some of the pages damaged and text fragments
missing.

The other two copies that were archived at the Library of Salih
ibn ‘Umar in Mzab go back to the 14th/19th centuries. There is clarity
in the arrangement, the writing style and materials. Both of the Mzab1
versions contain all eighteen letters, including those two which are
missing in the Bartiniya version. Both present the letters in the same
order.

It is unlikely that the Mzab1 manuscripts were copied from the
Bariiniya version as Farhat al-Ga‘birT believes for the following
reasons: (1) The letters in the BariinTya manuscript are on loose pages
and in no particular order; the Mzabt manuscripts are continuous and
in the same order. (2) The Bariinlya manuscript has been damaged in
places, and some fragments are missing. The missing text is complete
in the Mzab1 manuscripts. (3) Furthermore, there are discrepancies in
the texts. Their phrasing is not consistent, and it is unlikely that the
copyist (nasih) would have changed it.

There is another point to be made here: a careful comparison of
the two Mzabi manuscripts also reveals discrepancies between the two
which may indicate that one of these copies had been derived from

another — as yet unidentified — manuscript.

2l Interview with ‘All ibn ‘Abdallah al-Harti, Director of the Department of
Manuscripts and Documents, the Ministry of Heritage and Culture, Sultanate of
Oman, 15th April 2006.
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1.1 Collecting Gabir ibn Zayd’s Letters

It is not possible to specify who collected these letters as the
available transcripts, studies and reports on research do not address
this point. Gabir ibn Zayd himself asked to keep the letters secret and
hidden from the rulers of his age. The letters must have been collected
from different countries, — Oman, Khorasan — and from different
people, or by one of Gabir ibn Zayd's pupils who was close to him
and who had close relations with the recipients.

The recipients were instructed by Gabir ibn Zayd himself to
destroy the letters as soon as they had been read. However, the
recipients did not do so in the case of these letters, which were kept
safe by those who received them. The addressees are not likely to
have copied the letter themselves, but retained them to share with
those they most trusted. It might have been subsequent readers who
were the first to copy them. This would have happened in limited and
discreet circles, which may explain why the letters are rarely found in
old manuscripts and not referred to more often despite their
significance in terms of knowledge.

This author believes that the letters must have been collected by
either Dumam ibn as-Sa’ib or Abt ‘Ubayda Muslim ibn Ab1 Karima.
The biographies of these individuals show that they had strong
relations with Gabir ibn Zayd and that they were determined to pass

on and transmit their knowledge.

Dumam ibn as-Sa’ib (d. 150 AH)

Dumam ibn as-Sa’ib was a favourite pupil of Gabir ibn Zayd.
His contemporaries called him “the Transmitter (rawi)” of Gabir. He
passed on many juristic issues addressed by his teacher. Although Abii
‘Ubayda was knowledgeable and a well-recognized figure in this
field, he used to refer his questioners to Dumam in recognition of the

latter’s superior knowledge.
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Dumam ibn as-Sa’ib was an Azdi from Oman. He and Abu
‘Ubayda were jailed by al-Haggag ibn Yisuf ?? due to their
involvement with the organization led by Gabir. According to as-
Sammahi (d. 928/1522), Dumam “was a man of knowledge,
exploration and solving knowledge-related dilemmas” .23

Dumam ibn as-Sa’ib used to write down the teachings (riwayar)
of Gabir ibn Zayd which were compiled in a book later known as
Riwayat Dumam ibn al-Sa’ib, composed by Abi Sufra ‘Abd al-Malik
ibn Sufra.?*

Dumam is mentioned by Yahya ibn Ma‘tn (233/848) in his
Tarih® in two subjects, namely: Vol. 2, p. 157 (No. 3940), and Vol. 2,
p. 268 (No. 4723). He is also mentioned in ad-Dawlab1’s (d. 310/922)
al-Kuna wa-l-asma’ .

Dumam ibn as-Sa’ib was one of the sheikhs of ar-Rabi‘ ibn
Habib. Ar-Rabi’ quoted from Dumam Hadith ((Hadith) No. 520 from
Gabir ibn Zayd. He also transmitted two Hadith, namely No. 112 and

No. 688 from Gabir ibn Zayd as recorded by Abi ‘Ubayda.?’

Abu “Ubayda Muslim ibn Abi Karima (d. 150 AH)

Abii ‘Ubayda Muslim ibn Abi Karima is said to be of Persian
origin. He is regarded as the second founder of al-Ibadiya after Gabir
ibn Zayd. Abt ‘Ubayda was also concerned with the transmission of
knowledge. Most of the narrations that ar-Rabi® ibn Habib cites had
been transmitted through Abi ‘Ubayda and Gabir ibn Zayd.

Abi ‘Ubayda was known for his interest in political issues. As is
reported in chronicles, he taught his pupils in Basra secretly in a
remote storage room, and when the group suspected an Umayyad

loyalist to be approaching, they pretended to be busy making baskets.

22 Dietrich 1971: 39b-43a.
2 a§-Sammahi 1987: 45.
24 an-Nami 1970: 63-87.
25 Ibn Ma‘in 1979: 272

26 ad-Diilabi 2000: 879.

27 ar-Rabi‘ 2011: 30.
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Many scholars, who later became top scholars of their age, learnt from
him. Under his leadership, the development of the Ibadi doctrine as
well as the movement itself witnessed rapid dissemination.?8

He composed the famous letter on az-zakat in reply to Isma‘il
ibn Sulayman al-Magrib1’s question (d. 150 AH or during the reign of
the Abbasid caliph Abii Ga'far al-Mansiir).

In their collection of Gabir ibn Zayd’s letters, this author
believes that Dumam and Abii ‘Ubayda were determined to safeguard
the knowledge transmitted in these letters, based on the following: (1)
The knowledge and leadership status they enjoyed. Both of them were
very close to Gabir ibn Zayd and learned much from him. (2) Both
were the successors of Gabir ibn Zayd in the interpretation of many
Ibadt issues concerning the political situation in their time. These
letters uncover many aspects of the Ibadi network during that time.
Their author is known and considered a threat by the ruling power,
and the recipients are high ranking people, either scholars or men with
a public office. Given the sensitivity of the political situation during
the Umayyad era and Umayyad attitude towards Ibadis, no other
people would dare to retain these letters which posed a great risk to
the recipient as well to the collector. (3) These letters may have come
into their possession by way of the delegations visiting Abt ‘Ubayda
who were spreading knowledge and preparing leaders from different
parts of the Muslim communities. These delegations came from Iraq,
Oman, Khorasan, Hadramawt, Yemen, Marocco and al-Higaz, which
also were those Ibadi strongholds Gabir sent his letters to. Moreover,
the delegates were not ordinary scholars, but were chosen and sent to
the base of the organization to meet their leader Abt ‘Ubayda. They
would then return to their homelands after years of studying, some of

them establishing the first Ibadi imamates.

28 Lewicki 1971: 648a-660b.
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1.2 Attribution: Are these letters directly attributable to Gabir?

Taking into account Gabir ibn Zayd’s life, the scope of his

relations, his reputation amongst people, and his eagerness with

correspondence, the available letters must be but a small portion of his

writings. During that time, written correspondence was the usual

means for long distance communication, especially by scholars

seeking clarification on religious issues. The following evidence of

additional correspondence has been found:

1.

According to the Sira of Mahbiib ibn ar-Ruhayl (d. 207/823)
addressed to the people of Hadramawt concerning Hariin’s issue?’,
he said: “We came to know that people of Oman had written to
Gabir ibn Zayd asking him [the following...].”*°, and that Gabir
ibn Zayd replied to them [the following...].”3!

Gabir ibn Zayd was reported to have written to “‘Ikrima about
some matters”.32

‘Amr ibn Dinar (d. 126/743) said: “Gabir ibn Zayd gave me a
sheet containing some matters ‘Ikrima asked about.”*?

It was said that Yazid ibn AbI Muslim (102/720) wrote to Gabir
ibn Zayd: “What is the first ever thing Allah created?” Gabir
replied in writing: “The Pen of Fate, His Throne, and water. I do
not know whichever came first.”** Obviously, Hayyan al-A ‘rag (d.
111-120/728-737) is referring to the same correspondence: “Yazid
ibn Abl Muslim wrote to Gabir ibn Zayd asking him about the
beginning of creation. Gabir replied: “His Throne, water and the

Pen of Fate. However, Allah only knows whichever came first.””>

29 Kasif 1986: 305.

30 as-Salimi 2001: 22.

31 as-Salimi 2001: 22.

32 Ibn Halftin 1974: 46.

3 Ibid.

34 a§-Sammahi 2016: 106.

35 al-Bayhaqi 1939: 481. See also: as-Suyiiti (date n/a): 472.
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2. The Manuscripts and Letters

2.1 Description of the Manuscripts

The Tunisian Copy
Regarding the manuscript located in Bartintya Library, Djerba,
Tunisia, in the category of Figh Ibadi under the number 28 entitled
Agwibat Gabir ibn Zayd wa-agwiba uhra, its description is as follows:
- Number of pages: 32 pages.
- Number of lines: 24 on each page.
- Size of the manuscript: 25 x 21 cm.
- Style of the handwriting: medieval Magrib1 handwriting
- Date of the copy: undated
In this version, which was viewed by an-Nami, van Ess and
Sagr, there are sixteen letters from Gabir ibn Zayd. Some of the letters
are not correctly ordered and parts of the texts have been
mispositioned or are lost. The garbled texts present a puzzle in which
the reader can only hazard a guess as to which blocks of text are out of
place and where they should correctly follow. Only seldom does the
context help. It is only with the paradigm of the other versions that the
order of the texts in the Bariiniya version can be ascertained with any

degree of certainty.

Examples of some of the discrepancies

In the first line of the copy of Gabir’s letters (page 64 according
to the modern numbering of the manuscript, right-hand column) it
says: “In the name of God the Merciful, may Allah bless our Prophet
Muhammad and his family and companions, from Gabir ibn Zayd to
Rasid ibn Haytam (...).”

And then at the bottom of the same page (p. 64 — right-hand
column): “And you ask us (...)” which is not consistent with the
beginning of page 64 — left-hand column: “And I ask him (...)”. The
bottom of page 64 — right-hand column is damaged and the text is

missing.
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The next discrepancy in this same letter to Rasid ibn Haytam is

found in the bottom of page 64, left-hand column, which continues on

page 74, left-hand column, then jumps to page 72, left-hand column,

and then jumps back to page 46, left-hand column, where the letter

ends,

to be followed by the beginning of the letter from Gabir ibn

Zayd to ‘Utman ibn Yasar. On page 75, left-hand column, there is a

strikethrough mark crossing the page, with a remark at the top of and

again along the side of the page: “this page is void”.

The order of the letters from this version are as follows:

1.

10.

The first letter: to Rasid ibn Haytam, beginning on page 64,
right-hand column, then continuing on page 74, left-hand
column, then to page 72, left-hand column, and finally finishing
on page 46, left-hand column.

The second letter: to ‘Utman ibn Yasar. The beginning of the

letter is missing from this version, but the ending is found on
page 65, right-hand column.
The third letter: to Tarif ibn Hulayd, begins on the page 65,

right-hand column, and ends on page 67, right-hand column.

The fourth letter: to Gatrif ibn ‘Abd ar-Rahman, from page 67,

right and left-hand columns.

The fifth letter: to al-Harit ibn ‘Amr, starting on page 67, left-

hand column, ending on page 68, left-hand column.

The sixth letter: to ‘Unayfa, beginning on page 69, right-hand

column, and ending on page 70, left-hand column.

The seventh letter: to Nafi' ibn ‘Abdallah, from page 70, left-

hand column, to page 71, right-hand column.

The eighth letter: to Yazid (Zayd) ibn Yasar, from page 71,

right-hand column, to page 71, left-hand column.

The ninth letter: to ‘Abd al-"Aziz ibn Sa‘d, from page 71, left-

hand column, and then completed on page 73, right-hand
column.

The tenth letter: to Malik ibn Usayd, starts on page 73, right-

hand column, and ends on page 74, right-hand column.
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11.

12.

13.

14.

15.

16.

17.

18.

The eleventh letter: to Salim ibn Dakwan, starts on the page 74,

right-hand column, and then continues on page 72, left-hand

column.

The twelfth letter: to Nu‘man ibn Salama, starting at the top of
page 72, left-hand column and ending on the same page.

The thirteenth letter: to Nu‘man ibn Salama, starts at the

beginning of the page 72, left-hand column, and is then
completed on page 75, right-hand column. Page 75, left-hand
column was stricken through by a copyist, as referred to
previously.

The fourteenth letter: to Tarif ibn Hulayd, starts at the beginning

of the page 85 and is completed on page 86, left-hand column.
The fifteenth letter: to Malik ibn Usayd, starts on page 86, left-

hand column and ends on page 87, right-hand column.

The sixteenth letter: to ‘Abd al-Malik ibn al-Muhallab, starts at

the top of page 87, left-hand column, but the letter is not
completed anywhere in this manuscript.

The seventeenth letter: to ‘Abd al-Malik ibn al-Muhallab; it is

not extant in this version.

The eighteenth letter: to Hayra bint Damra; it is not extant in

this version.

The Algerian Copy 1

This manuscript is housed in the library of Salih ibn ‘Umar in Wadi
Mzab, Algeria.

Manuscript No. [129] in the library’s register.
Number of pages: 32 pages.

The number of lines: 23 lines.

Manuscript size: 23.5 x 17.5 cm.

Style of handwriting: medieval Magribt handwriting.
Copyist (nasih): Sulayman ibn Muhammad ibn Idrisa.
Dated: 1311/1893.
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This copy is completely legible. The sequence of the letters is

undisturbend and their content is complete. The text comprises the

numbered pages 62 through 97. The order of the letters from this

version are as follows:

1.

—_
- O

[a—
\S]

A A A U o

—_
AW

—_—
AN D

17.

The first letter: to Rasid ibn Haytam, from pages 62 to 64.

The second letter: to “‘Utman ibn Yasar, pages 64 to 66.

The third letter: to Tarif ibn Hulayd, from pages 66 to 69.

The fourth letter: to Gatrif ibn ‘Abd ar-Rahman, pages 69 to 71.

The fifth letter: to al-Harit ibn ‘Amr, pages 71 to 73.

The sixth letter: to ‘Unayfa, pages 73 to 77.

The seventh letter: to Nafi‘ ibn ‘Abdallah, pages 77 and 78.
The eighth letter: to Yazid (Zayd) ibn Yasar, pages 78 and 79.
The ninth letter: to “Abd al-*Aziz ibn Sa‘d, pages 79 and 80.

. The tenth letter: to Malik ibn Usayd, pages 80 to 82.

. The eleventh letter: to Salim ibn Dakwan, pages 82 and 83.

. The twelfth letter: to Nu‘man ibn Salama, page 83.

. The thirteenth letter: to Nu‘man ibn Salama, pages 83 to 86.

. The fourteenth letter: to Tartf ibn Hulayd, pages 86 and 87.

. The fifteenth letter: to Malik ibn Usayd, pages 87 to 8§9.
. The sixteenth letter: to ‘Abd al-Malik ibn al-Muhallab, pages 89

to 92.
The seventeenth letter: to “Abd al-Malik ibn al-Muhallab, pages
92 to 95.

18. The eighteenth letter: to Hayra bint Damra, pages 95 to 97.

The Algerian Copy 2

This manuscript is found in the library Gami‘at a§-Sayh Abia

Ishaq ItfiS in Bant Yazqin, Algeria.

Manuscript Number (60) in the library’s register.
Number of pages: 11 pages.

Number of lines: 24 on each page.

Size of the manuscript: 25 x 21 cm.

Style of handwriting: medieval Magrib1 script.
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Date of the Copy: Undated.

It contains these letters:

1.

10.

11.

12.

13.

14.

15.

The first letter: to Rasid ibn Haytam, beginning of page 104,
right-hand column, completed on page 104, left-hand column.

The second letter: to ‘Utman ibn Yasar, begins on page 104,

left-hand column, and ends on page 105, right-hand column.

The third letter: to Nafi® ibn ‘Abdallah, page 105, right-hand

column, to page 105, left-hand column.

The fourth letter: to Tarif ibn Hulayd, begins on the page 105

left-hand column, and ends on page 106, right-hand column.
The fifth letter: to Gatrif ibn ‘Abd ar-Rahman, page 106 right-
hand column to pagel06, left-hand column.

The sixth letter: to Gatrif ibn ‘Abd ar-Rahman, on page 106,

left-hand column.

The seventh letter: to al-Harit ibn ‘Amr, starting on page 106,

left-hand column to page 107, right-hand column.
The eighth letter: to ‘Unayfa, on page 107, right-hand column.

The ninth letter: to Yazid (Zayd) ibn Yasar, starting on page

107, right-hand column to 107, left-hand column.
The tenth letter: to “Abd al-‘Aziz ibn Sa‘d, on page 107, left-

hand column.

The eleventh letter: to Malik ibn Usayd, on page 107, left-hand

column.

The twelfth letter: to Salim ibn Dakwan, starts on the page

107, left-hand column to page 108, right-hand column.
The thirteenth letter: to Nu‘man ibn Salama on page 108,

right-hand column.

The fourteenth letter: to Malik starts on the page 108, right and

left-hand columns.

The fifteenth letter: to ‘Abd al-Malik ibn al-Mubhallab, from

page 108, left-hand column to page 109, right-hand column.

26



16. The sixteenth letter: to ‘Abd al-Malik ibn al-Muhallab on page

109, right-hand column.
17. The seventeenth letter: to ‘Abd al-Malik ibn al-Muhallab,

pages 92 to 95.

18. The eighteenth letter: to Hayra bint Damra, pages 95 to 97.

Unlike the other two manuscripts, this manuscript is a shortened
version of the letters of Gabir ibn Zayd. It contains only the names of
the addressees and the fatwas themselves, omitting the salutation as
well as the closing. In some of the letters, a change in the names of the
addressees took place: for instance Yazid ibn Yasar replaced Zayd ibn
Yasar. The most important discrepancy is the inconsistency in four of
the letters, the fatwas they include, and the people who they were sent
to. This applies, compared to the other two manuscripts, to the
following letters:

- The fatwas attached to the second letter in this manuscript (to

‘Utman ibn Yasar, beginning on page 104, left-hand column
up to page 105, right-hand column are those attached to the

sixth letter in the other two manuscripts: to ‘Unayfa, pages 73

to 77 in the Algerian version, and the sixth letter: to ‘Unayfa,
beginning on page 69, right-hand column, and ending on page
70, left-hand column of the Tunisian version.

- The fatwas attached to the third letter: to Nafi‘ ibn ‘Abdallah,
from page 105, right-hand column to 105, left-hand column

are those attached to the second letter in the other manuscripts:

To ‘Utman ibn Yasar, pages 64 to 66 in the Algerian version,
and to ‘Utman ibn Yasar found on page 65, right-hand column
of the Tunisian version.

- The Fatwas attached in this manuscript to the fifth letter: to
Gatrif ibn ‘Abd ar-Rahman, from page 106, right-hand column
to page 106, left-hand column, are those attached to the

fourteenth letter in the other two manuscripts: To Tarif ibn

Hulayd, pages 86 to 87 in the Algerian version and to Tar1f ibn
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Hulayd, which starts at the top of the page 85, and is
completed on page 86, left-hand column of the Tunisian

version.

- The fatwas attached in this manuscript on the eighth letter: to
‘Unayfa, on page 107, right-hand column are those attached
to the seventh letter: To Nafi' ibn ‘Abdallah, pages 77 to 78 of

the other Algerian version, and to the seventh letter to: Nafi* b.

‘Abdallah, from page 70, left-hand column to page 71, right-
hand column of the Tunisian version.
Aside from these discrepancies, it can be stated that the contents of the

fatwas remain exactly the same as in the other two manuscripts.
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2.2 Manuscript Images

Image 1:  First and second pages of the manuscript from al-
Bartiniya Library, Djerba, Tunisia, category Figh Ibadi, Number 28.
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letter from the library of Salih ibn ‘Umar, Wadi Mzab,

Algeria, Number 129.
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Image 3:  Page 104 of the manuscript containing Gabir’s first and
second letters from the library Gami at as-Sayh al- Abi
Ishaq ItfiS, Bant Yazqin, Algeria.
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2.3 The Structure of Gabir’s Letters

Correspondence in that era conformed to basic outlines. As a
result, the author did not deviate from the established formula. All of
these letters are similarly structured, not only in terms of outline but
also in terms of the terminology and the diction used in the main parts
of the letters.

Gabir’s style is the same in all letters. All his letters are divided
into the very same parts: salutation, body and closing. Contemporary
research on recently discovered Arabic Papyri*® shows that the way of
writing letters perfectly matches the one used by Gabir ibn Zayd.
These corresponding epistolographic elements support the theory that

the letters date back to the lifetime of Gabir.

Salutation
1. al-Basmala
In the salutation, the Basmala [*laxall] comes at the top of each

letter. The Basmala is a liturgical verse used as an introduction. This
tradition still exists even in our modern age. It is not known whether
the Basmala was written by Gabir himself or is an addition made by
the copyists. Nevertheless, studies made on the writing of such
phrases in letters show that theBasmala has been widespread since the
time of the Prophet Muhammad.

Furthermore, all eighteen letters preserved in the three
manuscripts use that introductory line. Al-Qurtubt (d. 671/1273)
reported that the entire Muslim community (umma) agrees on using
the Basmala in letters.3” Other scholars added that the Basmala was a

practice of the previous prophets as well, for instance, the Prophet

36 See Abbott 1938: 42-44.
Grohmann 1960: 5-9.
Grohmann 1938: 19-23.

Bell 1945: 538-539.

Gruendler 1993: 22-23, 167.
Moritz 1905: 102-103.

37 al-Qurtubi 2006 Vol. 16, 153.
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Solomon who wrote to the Queen of Sheba, as in the Qur’an: (e 4
a3l AR 31 Ul oLy 435 (el 38

According to Ibn ‘Astr (d. 1269/1876), Prophet Solomon
followed the sunna of Abraham in writing the Basmala, and later that
tradition was revived by the last Messenger, Muhammad.?® Ibn Abi
Hatim (d. 327/938) related that the Arabs in advance of Islam used to
write “bismika allahuma™*. Ibn Katir (d. 774/1373) mentioned in his
Tafsir from Maymiin ibn Mihran that Muhammad the Prophet used to
write “bismika allahumma” until this verse of Qur'an was revealed to

him. Thereafter he used it instead.*!

2. Identification of the Sender and the Recipient

In seventeen of eighteen letters following the Basmala, Gabir
wrote “from Gabir ibn Zayd to (...).” The only exception is in his
letter to ‘Abd al-Malik ibn al-Muhallab (Number 16), in which the
order is reversed. In his other letter to ‘Abd al-Malik ibn al-Muhallab
(Number 17), Gabir is consistent with the others.

Starting the letter with the sender’s name is preferred by most
Muslims in classical correspondence. As previously mentioned, an
example of this is Solomon’s letter to the Queen of Sheba. Other
examples include the letters of the Prophet and his successors and
followers. Al-Bayhaqi in his al-Sunan al-kubra, based on a report
from Ibn Sirin, writes that al-*Ala’ ibn al-Hadrami wrote a letter to the
Prophet using: “From al-‘Ala’ ibn al-Hadrami to Muhammad (...).”
Furthermore, he learned from Salman al-Farist that he had said: “No
person is more sacred than the Prophet Muhammad and the
companions used to address him: ‘From so-and-so to Muhammad the
Messenger of God.””*? It is most interesting that al-Buhari titled a

chapter of his Sahih sl & 13 bay b (whose name should be first

38 Qur’an: (27:31).

39 Ibn ‘Asur 1984: 259.

40 Ibn Abi Hatim 1997: 2873.
4! Tbn Katir 1998, Vol. 6: 170.
42 al-Bayhaqi 2004: 220.
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mentioned in letters?) and stated that the Prophet told his companions
a story of a man who sent a letter to his creditor along with the money.
The man began his letter by “from (so-and-so) to (so-and-so0).”** In his
Fath al-Bart, Tbn Hagar al-‘Asqalani provides a useful discussion
about the topic. He concluded that beginning with the sender’s name
is a sunna. However, Ibn Hagar stated that some companions began
their letters with the addressee’s name, such as a letter sent by ‘Umar,

which opens with ‘To Mu‘awiya ibn Abi Sufyan’.**

3. Greetings

After the names comes the greeting. Gabir generally uses “salamun
‘alaykum” except in two places: (1) in the letter he sent to Yazid ibn
Yasar wherein the greeting comes as a parenthetical clause; (2) in his
letter to Salim ibn Dakwan in which Gabir used “al-salamu
‘alaykum”.

Then Gabir says after the greeting: “I praise God, besides
Whom there is no other God.” In his book al-Tabagat, Tbn Sa‘d
reports that Hisam ibn ‘Urwa said that his father did not like to write
“salamun ‘alaykum” and “amma ba‘d” (now to our subject) unless
they are followed by: “I praise God, next to Him there is no other
God.”® This shows the importance of using this sentence in classical

correspondence.

4. Admonition
Gabir ibn Zayd goes on in his introduction by including some
religious admonitions and pieces of advice. The advice to fear God
(tagwa Allah) appears in every letter; thereafter follows some other
aspects, which sometimes cover half of the letter, for instance:
- adherence to faithfulness

- not being deceived by false desires

43 al-Buhari 2002: 58.
44 al-*Asqalani 1957: 48.
4 Tbn Sa‘d 1990: 138.

34



- trusting Allah

- search for comprehensive forgiveness

- recommendation of perseverance and patience

- accepting gadr and gada’ (fate and destiny) decreed by Allah
- following the commands of Allah

- acting in accordance with Allah’s will

- thanking Allah

- warning of hypocrisy

- Avoidance of religiously suspicious matters.

Then comes the Arabic phrase amma ba ‘d, which can also be
translated as “as to the matter in hand”. In most letters, this is
followed by: “We would like to inform you about our circumstances.

We are fine.” Then follows the sentence: “I have received your letter.”

Body

The body of the letter is a reply to the questioner, addressing the
concerns raised, answering specific questions, and elaborating on
religious issues. When Gabir answers the jurisprudence questions, he
uses a certain phrase to start writing about this: “As for the matter you
mentioned (...)”, then he replies, giving his opinion. 120 issues are
addressed in the letters which are specifically reported in the next

sections of this thesis.

Closing

The closing of the letters varies. Some letters end with
invocations. Other letters end instructing the recipient to destroy the
letter and to keep the contact between them confidential. All letters
end with “salamun ‘alayk”, or “as-salam ‘alayk”, or “as-salamu
‘alaykum wa-rahmatullah”. However, there is something missing in
all of the copied letters: the date. Letters which belong to that epoch

were dated only by the sender. Copies made thereafter were undated.
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3. The Significance of Gabir’s Letters

The letters of Gabir ibn Zayd are ancient Islamic texts which
date back to the first Islamic century. They belong to a category of
scripts that Nabia Abbott termed as “Historical Texts”, classifying
documents as essential to an understanding of their era.*® Due to their
age, the letters of Gabir bear particular importance in the field of early
Islamic studies. They are essential to those interested in Ibadi
jurisprudence.

It is hoped here to shed some light on the significance of these
letters. They are one of the key resources that explain the
establishment and development of al-Ibadiya, especially with regard
to the fact that al-Ibadiya was among the very first Islamic sects to
emerge.*’ The letters discuss early political and religious issues still
relevant to a general Islamic community in Basra and beyond. But
only a few decades later all of the teachings of Gabir ibn Zayd —
including these letters — came to be regarded as essentially and
exclusively Ibadrt scripts not only by his followers, but also by many
disciples of other Islamic schools.

The letters are also useful for the examination of the hidden
ways through which ideas were spread in the Umayyad era.*® It must
be borne in mind that the Umayyads were quite aware of — or quickly
learned of — any political activity against their regime. In spite of the
repressive efforts, though, some forty years after Gabir’s death

independent Ibadr territories were on the rise.*’

46 Abbott 1957.

47 When Gabir ibn Zayd died in 93 AH, Malik Ibn Anas (the Imam of the Maliki
Figh School) was 3 years old. Abli Hanifa (the Imam of the Hanafi Figh School)
was 13 years old. Muhammad ibn Idris a3-SafiT (the Imam of the Safi‘T Figh
School) was born much later, that is in 150 AH. Ahmad ibn Hanbal (the Imam of the
Hanbalt Figh School) was born in 164 AH.

48 Hawting 2000: 840a-847b.

4 The first Ibadi Imam of Oman, al-Gulanda ibn Mas‘Gd was elected in 132 AH.
The first Ibadi Imam in Yemen was ‘Abdallah ibn Yahya al-Kind1 appointed around
132 AH. The first Ibadi Imam in Tiyarat was ‘Abdallah ibn as-Samh al-Ma‘fi1
elected in 141 AH. The first Ibadi Imam in Algeria was ‘Abd ar-Rahman ibn
Rustam installed in 161 AH.
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Politics was important to Gabir ibn Zayd, and in his later life he
was politically involved in practice. Available texts and different
resources shed light on his political involvement, as well as the

internal plans of the Umayyad authorities.

3.1 Gabir ibn Zayd al-Azdi

It should be noted that in his early life, Gabir ibn Zayd was not
known to be among those who rebelled against authority. At the age
of twenty, when he could stand the hardships of travel, Gabir moved
from ‘Uman to Basra seeking religious knowledge.

Gabir ibn Zayd was first known as an active player in politics
when al-Haggag ibn Yasuf came to ‘Iraq as a governor of ‘Abd al-
Malik ibn Marwan in 75 AH. It was at this time, in the second half of
the 1st/7th century, that Gabir began organizing his followers to
follow his own political doctrine.

Although unaware of his relationship with Ibadis, the Umayyads

did know Gabir as a religious authority. He maintained good relations

VW =W

VW — W

Basra, presumably to co-opt Gabir and win his allegiance, but Gabir
did not accept the offer. In spite of that, al-Haggag ibn Yusuf awarded
Gabir an annual stipend of 600-700 dirhams, which Gabir ibn Zayd
did accept.>®

Attempting to defend Gabir’s acceptance of money from the
Umayyad rulers, Ibadt authors have suggested that he did so as an act
of taqiya. This apologetic interpretation however, was put forward out
of fear that Gabir by his act could give legitimacy to the government

and support its agenda.”!

30 Abii I-Hawari 1985: 276
ad-Dargint 1974: 214.
31 al-Wargilani 1985: 90.

37



Another example of Gabir’s relationship with the rulers of
Basra: Gabir prayed the Friday Prayer behind ‘Ubayd Allah ibn Ziyad

WOW =W

refraining from doing so. Asked about the reason therefore, Gabir
replied: “It is a congregational prayer and an established sunna.”>?

According to Ibadi sources, Gabir also showed not only support
but also his opposition to al-Haggag. One day he said to al-Haggag:
“Prophet Muhammad said: ‘God curses the unjust, their helpers, and
those who help their helpers, even by handing them a pen.””>3 He also
refused to agree with al-Haggag on the matter of wiping footware
during ablution. “How can I afford to wipe over my footware whereas
Allah commands me to wash my feet?”, Gabir argued.>*

Concerned that the authorities may be suspicious of him, Gabir
was cautious when contacting his friends and followers as is clearly
seen in his correspondence. In five of his letters he asked the
addressee to destroy his letter. In three of them, he gave reasons
therefore:

1. In his letter to al-Harit ibn ‘Amr, one of the oldest followers of
Kiifa, Gabir wrote: “Please be aware that (...) you are in a
province where my name should not be mentioned. Therefore,
please, do not report to anybody, anything that I wrote to you!”

2. In his letter to ‘Abd al-Malik ibn al-Muhallab, Gabir wrote:
“Let me know in writing what you need, but that must be in
secret and through people you trust because you know our
situation. We fear those who look for reasons to harm us, so do
not run into a risk lest you should cause us to perish. May
Allah set your affairs aright!”

3. In his letter to Tarif ibn Hulayd, Gabir wrote about the rulers

(umara’) as follows: “You are well aware of those rulers [i.e.

52 Abii Gabir 1981: 406.
ad-Dargint 1974: 214.

33 al-Wargilani 1985: 108.

>4 Ibn Halftin 1974: 39.

See also ar-Rabi‘ 2011: 15-16.
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their oppression]. We are afraid of them, as they search for
excuses to impose penalties upon us.”
an-Nami and others suggest that these examples show that Gabir
was afraid of the rulers so he always acted cautiously. Gabir’s life
shows a rather pragmatic approach in dealing with the Umayyads.
However, this did not protect him from persecution at the hands of the
Umayyads and even al-Haggag himself. Gabir ibn Zayd and three
other Ibadi leaders were imprisoned in Iraq by al-Haggag, and later

Gabir was exiled to Oman.’

3.2 The Founding of al-Ibadiya

Decisive for the development of al-Ibadiya was the rejection of
the compromise found between “Al1 ibn Abt Talib and Mu‘awiya I. in
37 AH. The publicly announced deal between the parties that had
been fighting for the right to succession eventually led to a
fragmentation of the Islamic movement. At the time, Gabir was most
probably still living in Nizwa and — as far as can be known —
undecided in the question of legitimate rule. His view obviously
changed during his early years in Basra, when he met those that
objected to the claim of Mu‘awiya I. to power. Mirdas ibn ‘Udayya at-
Tamimi (d. 61/670) and his followers took refuge in Basra at the end
of the 40s AH, when Gabir was in his late twenties.

How close his relation to the secessionist movement soon
became is illustrated by the following incidents recorded in Ibadt
chronicles. According to a§-Sammahi®’, an Ibadi historian, Mahbib
ibn ar-Ruhayl®®, reported that an old man called Abu Sufyan Qanbar
(d. 99-101/717-719) from al-Qa‘ada’® was arrested by the ruler of

55 a§-Sammahi 1987: 81.

56 Halifa 2002: 90.

57 a§-Sammahi 1987: 104.

58 Lewicki 1986: 1230a-1230b.

3 The term al-Qa‘ada 3&l derives from the Arabic word (2+2) which means to “sit
back” or to remain inactive. They were a group of people in al-Basra during the
mid-1st century AH whose enemies called them “al-Qa‘ada” because they refused to
participate in violent activities against other Muslims, among them was Abu Bilal
Mirdas ibn ‘Udayya at-Tamimi.
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Iraq, ‘Ubayd Allah ibn Ziyad, and was whipped to force him to give
away the whereabouts of one of the leading rebels (i.e., Gabir), but he
did not submit. Gabir ibn Zayd later commented on the critical
situation: “I was near Abu Sufyan, and I expected him to point in my
direction, but God held him back.”®°

Abu Bilal was a leader of al-Qa‘ada in Basra. Some sources
confirm that Abtu Bilal did not conduct his activities without
consulting Gabir. The relationship between Gabir and Aba Bilal grew
firmer and stronger. Ab@ Bilal used to meet Gabir regularly to acquire
knowledge from him. According to the narratives, Gabir started to
achieve a reputation as a leader of the movement before the year 61
AH. In that year, Abu Bilal was killed by Umayyad troups.5!

In his book Bayan al-Sar, Muhammad ibn Ibrahim al-Kindi
says: “We have been informed that they (i.e., Abl Bilal Mirdas ibn
Hudayr and his followers) adhere to the teachings of their Imam in
religion Gabir ibn Zayd al-‘Umani, and that they attempt to protect
him from the effects of war in order to preserve his guidance as well
as their own mission”.%?

al-Qa‘ada members agreed that Gabir should take care of and
organize their mission in Basra. Gabir’s followers trusted him,
believed in his intelligence, and in his broad religious knowledge.
Although Gabir held a position as a leader among al-Qa‘ada from that
early time, there is no indication that he participated openly in any
political events. The inhabitants of Basra did not know that Gabir was
a leader of al-Qa‘ada, or that he was involved in al-Qa‘ada’s activities,
because he obviously kept his political convictions secret. His
followers helped him do so as they were keen on protecting him from
Umayyad authority. Al-Qa‘ada feared that if Gabir’s involvement

with them was discovered by the authorities, it might lead to his

60 a§-Sammahi 1987: 105.
! Morony 1993: 912-913.
62 a]-Kindi 1987: 55.
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execution, and that the Umayyad regime would squelch their
movement.

It is also reported that Aba Bilal and Gabir ibn Zayd were in
close touch during that period and Abu Bilal used to spend
considerable time with Gabir ibn Zayd. It is reported also that together
they visited ‘A’iSa and reproached her for her involvement in the
Battle of the Camel.®3

Furthermore, Gabir ibn Zayd entertained strong bonds to
another prominent figure of the time: ‘Abdallah ibn Ibad. Their eye-
level relationship was based on common goals and a subversive
arrangement regarding a division of labor. ‘Abdallah ibn Ibad did
become the public speaker of the movement, while Gabir remained in
the background. Due to this arrangement, historians later named the
movement after ‘Abdallah ibn Ibad, even though it had been
established by Gabir. Ibn Ibad became especially famous for his
strong-worded letters to the Umayyad caliph.

Hinting at a leading role of Gabir in the relation to ‘Abdallah ibn
Ibad is the chronicler a§-Sammahi when he states that “among them
(i.e., the early Ibadis) was ‘Abdallah ibn Ibad (...), who followed the
teachings of Gabir ibn Zayd”.®* The arrangement between the two
‘founding fathers’ might have contributed to the assessment of many
Sunni scholars that Gabir did not belong to the Ibadi movement, but
remained a sunni all his life. The present research in turn follows the
judgement of the Sunni chronicler Yahya ibn Ma‘n (d. 233/848) who
conclusively stated: “Gabir ibn Zayd was an Ibadr.”®

Ignaz Goldziher (d. 1921) depicted the Umayyad era as an age

of insecurity and injustice®®. Many Ibadi and Shi’a historians agree

63 a3-Sammahi 1987: 65

ad-Dargini 1974: 206.

See also an-Nami 2015: 58-80.

64 a§-Sammahi 1987: 72.

% Ibn Ma‘in 1979: Vol. 1, 76.

Ibn ‘Adi 1997: Vol. 4, 71.

Ibn Hagar al-‘Asqalani 1908: 34. (Sometimes you use only “al-‘Asqalani”,
sometimes the whole name. consistency!)

% Goldziher 2009: 82.
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upon this point. The pious scholars of Medina quarreled continously

and experienced frequent hostility as regards the Umayyad rulers. The

letters of Gabir are indicative of the aggressive posture of the

Umayyad authorities, which required that Gabir’s followers to meet in

secret, in order not to attract the attention of their oppressors. Gabir

even permitted bribery in order to avoid difficulties with the
authorities during the rule of ‘Ubayd Allah ibn Ziyad. Qatada ibn

Di‘ama as-Sadisi (d. 117/735) reported that Gabir ibn Zayd said: “We

had no other useful way in that period other than bribery”®’. It appears

from the context of his letters that Gabir ibn Zayd made pragmatic
decisions in order to reach his goals.
The following quotes from the letters shows his discretion:

(1) Gabir ibn Zayd wrote to al-Harit ibn ‘Umr: “Be aware that — May
Allah guide you to the right path - I am in a place where I dislike
to be mentioned by name. Please, do not share anything I wrote to
you.”

(2) Gabir includes a similar request in his letter to Salim ibn Dakwan:
“Be aware that it will give me relief if every letter you receive
from me is destroyed; do not share anything of what I write to
you.” In the latter case the concern expressed was not about this
one letter only. It rather applied to all of the preceding
correspondence between them as well. Furthermore, the phrase
indicates that they must have exchanged more than the one letter
we know of.

(3) In a letter to Nu‘'man ibn Salama, Gabir talks about his enemies
attempting to ambush him without explicitly mentioning their
names, and he invokes God against them: “We ask Him (God) to
defend us and you against those who are malicious to us, whether
human beings or devils (...), and to protect us against them by His

Will.”

67 as-Sadiisi (year n/a), 189.
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(4) In a letter, Tarif ibn Hulayd asked Gabir about his female slave.
Gabir advised him to sell her in a different place so that the Emir
would not know about her: “I am intent that if you would like to
sell her, you should sell her in a place which is unknown, since
you are aware of the evils of our rulers. We are afraid of them.
They are trying to inflict harm on us.” In this text, Gabir ibn Zayd
declares that he is watched by the authorities, and explains that he
is afraid of them. That is why he orders the addressee to destroy
the correspondence between them in order to maintain
confidentiality: “After reading my letters, you need to destroy

them.”

(5) In a letter to ‘Abd al-Malik ibn al-Muhallab, Gabir ibn Zayd
orders him to make their mutual exchange of letters confidential
and use none but a trustworthy person as a messenger between
them so as to avoid any imminent danger from the Umayyad
regime: “Write to me anything you wish in secret. You should be
aware of the circumstances we are in and how much we are afraid
of those who are trying to inflict harm on us. Please, avoid putting

us in danger. May Allah guide you to the right path!”

The closer look into the content of these letters reveals that
Gabir ibn Zayd’s confidentiality requirements vary from one region to
another. Those followers who were living close to the centre of
Umayyad power and who were under scrutiny were ordered to adhere
to the utmost degrees of carefulness and secrecy. In Iraq’s region and
direct surroundings, the Umayyad intelligence was most active.

On the other hand, he did not show such fear in letters to other
destinations, and did not explicitly ask for them to be kept hidden. He
did not require secrecy in those other regions because he obviously
felt safe. An example of secure places is Oman, which he mentions in
his letter to Rasid ibn Haytam, Yazid ibn Yasar and Malik. The

context clearly reflects that they were from Oman.
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However, even in his letters to his followers in Oman, Gabir ibn
Zayd was cautious in choosing his words and phrases, and he did not
indicate his plans and strategies openly and clearly as he was afraid
that letters could possibly fall into the hands of the Umayyad spies.
This confirms what has been said about Gabir ibn Zayd’s close
relations to the Azd tribe, a powerful and influential ethnic group in
Oman.%®

Gabir ibn Zayd established a well-structured circle of followers
which he sent to different regions connected to his organizational
centre based in Basra. He intended to make a permanent and strong
relationship between the centre of his movement in Basra and its
outlying regions in order to avoid any kind of dissension and
disagreement.

Furthermore, Gabir ibn Zayd began also to cleanse his
organization in respect to the attitude toward contemporary
movements like the Hawarig and the Azariga. His attitude was clearly
against the Hawarig and he did not agree with them in terms of their

violent activities. According to al-Dargini®

in his book al-Tabagat,
Gabir ibn Zayd confronted the Hawarig and debated with them on
how it could be lawful to kill someone who contradicts their opinion.

With regard to gender politics, Gabir’s letters indicate his
interest in including women in his organization. A prominent example
was a woman called Hayra bint Damra, the recipient of the eighteenth
letter. It was known that Gabir ibn Zayd taught women in private. His
pupils mention that women came to Gabir asking figh-related
questions.

In summary, Gabir’s letters give evidence to the significance he
had for the early Ibadi movement: he established a knowledge transfer
among the members of his organization; he taught religious and

spiritual standpoints to his followers; he clarified the manner in which

to deal with opponents in doctrine and creed; he advocated the use of

%8 See a list of references in Bu Larwah 2006: 63-73.
% Sanjuan 2012.
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the principles of hidden faith (tagiya) as a tool to protect the
movement and adher to secrecy to keep followers safe; he called on
his followers — men and women — to avoid any kind of isolation from
society in order to help them coexist peacefully among other people;
he demanded that his followers to become acquainted with other
people’s problems; and lastly he asked them to spread their ideology.

The organizational and ideological cornerstones of the Ibadi
movement were completed under the leadership of Gabir ibn Zayd. He
formed a group of people with similar views and common principles
they all agreed upon. Their aim was to move in accordance towards
the goals they believed in. They were connected in agreement to
theological principles and organizational rules which formed their
relations, style and methods of work and activity.

Gabir’s letters also help researchers to become acquainted with
personalities who, though not detailed in the historical records,
nevertheless played an important role in the political and civil

community during the Umayyad period.

3.3 Qur’an and Sunna in the Letters of Gabir ibn Zayd

In the letters of Gabir ibn Zayd there are only a few direct
quotations from the Qur’an. Qur’an-related terms are found nine times
throughout the letters, and there is only one direct quotation from the
Qur’an in which Gabir quotes two verses. Also interesting is the fact
that Gabir ibn Zayd does not use the name [¢))2] “the Qur’an (al-
Qur’an)”. He rather refers to it with the synonyms “God’s scripture
(kitab Allah)” [4) —US] seven times’® and “the Truth (al- haqq)” [3~]
twice’!.

Each of Gabir’s letters start with the Tasmiya [4~-i] or the
Basmala [4wdl], the phrase written in full like this: [ ¢ ll dl) s
ax W (bismi llahi ‘r-rahmani ‘r-rahimi). The practice to begin a

statement with the Basmala is adopted from the Qur’an.

70 See letter 4 (2 times), letter 6 (1 time), letter 10 (3 times) and letter 16 (1 time).
71 See letter 16 (2 times).
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Although there are few direct quotations from the Qur’an,
reference to Quranic passages, ideas and vocabulary within the letters
of Gabir is much more widespread. Upon close reading of the letters
of Gabir, one finds many terms and expressions derived from the
Qur’an that are not explicitly cited as Quranic references. Even entire
sentences can be identified, leaving the matter of interpretation and
recognition of the source entirely in the hands of the reader.

The direct quotation from the Qur’an, istidlal [JY¥xuY)], is only
found once in the letters. Gabir imported these two verses from the
Qur’an, introducing them with a direct reference to the source:

4 b i) s A prall ay 4y il cendly 2my e A e 4p I O sl ) "
| saniasl agals Gl (72 505 2T Loy aldall | 8938 aSilagl 2y a3 581 J iy 4 @lld
I5S Loy aeiolad )y L) mosaly el 155005 csaedl o (oanll

T4 DY) Gl s il Waa g5 150 ) il ame o) olif 5; 418 73 aiga

The influence of the Qur’an in the literary style of Gabir is
obvious. Verses can be detected, in part or in full, and there is also
much Quranic diction in his writing. Ibn Zayd does not attribute his
statements explicitly to the Qur’an, even when giving answers to
questions of jurisprudence. Perhaps owing to the necessity to be brief,
he gives the most succinct answers he can (see Appendix ‘The 18
Letters in Arabic’).

Regarding the Sunna, it is a matter of record that Gabir ibn Zayd
was zealous in the pursuit of the Prophet’s revelations. He travelled
from Oman to Basra where many companions, followers and Hadith
narrators lived. He timed his visits to Mecca to coincide with the
Hagg in order to meet companions who came from other Islamic
provinces.”® Gabir travelled from Basra to Mecca no fewer than forty
times during the season of al-hagg’®. He also embarked on regular

trips to Mecca and Mediina to meet Hadith narrators in order to

72 Qur’an (3:106).

73 Qur’an (2:16).

74 Qur’an (2:24).

75 a§ -Sammahi, 2011: 96.
76 Ibid.
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receive advice from them directly”’. Gabir was mainly concerned with
the documentation of Hadith. Ar-Rabi‘ ibn Sa‘d said: “I saw Gabir
writing with ‘Abd ar-Rahman ibn Tabit on ‘wooden boards’.””®

A fact that needs close attention is that Gabir ibn Zayd does not
demonstrate his broad knowledge of Hadith in his letters, even though
the historical record shows that he went to great lengths to collect
Hadith and verify their authenticity and transmission directly from the
companions. He did so as a serious scholar and religious authority and
in recognition of his responsibility to preserve them for posterity and
transmit them to future generations.

The following is a summary of writings that contain and cite
Hadith collected by Gabir:

- In his book Musnad, ar-Rabi‘ ibn Habib transmitted 620
Hadith originating from Gabir.”

- In his work Atar ar-Rabi ‘ ibn Habib, Abu Sufra ‘Abd al-Malik
ibn Sufra cites ar-Rabi’ ibn Habib, who in turn quotes Dumam
ibn as-Sa’ib, who was the first to cite Gabir ibn Zayd. This
work contains approximately 324 Hadith.®¢

- The Kitab as-Salah, written by Habib ibn Abi Habib al-
Harimi, reproduces Hadith by Gabir ibn Zayd, which were
transmitted by ‘Amr ibn Harim.?!

- The Hadith rendered by ‘Amr ibn Dinar and ‘Amr ibn Hy ‘4 in
parts V and VI of their work Kitab Aqwal Qatada, also quoted
Gabir ibn Zayd.®?

7 1bid.

8 Tbn ‘Abd al-Barr 2000: 102.

79 ar-Rabi* Musnad 2011.

80 Abti Sufra, Atar al-Rabi‘, copy available in the library of the ‘Abteilung fiir
Orient- und Islamwissenschaft’, Universitét Tiibingen.

81 Gabir ibn Zayd, Kitab al-Salah, copy available in the library of the ‘Abteilung fiir
Orient- und Islamwissenschaft’, Universitét Tiibingen.

82 as-Sadiisi, Agwal Qatada, copy available in the library of the ‘Abteilung fiir
Orient- und Islamwissenschaft’, Universitét Tiibingen.
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Additionally, Salih Al Busa‘idt in his work Riwayat al-Hadit ‘inda-I-
Ibadiyya, traced Gabir’s transmissions in 23 different Hadith books
(see Appendix Table 1, page 183).

There can only be speculation as to why not a single excerpt
from the Hadith has been included in the letters. Logic dictates that
letters are necessarily short, with the contents confined to the specific
issues at hand. It is a given that Gabir ibn Zayd was confident in his
opinions, and as a religious scholar and jurist, his narratives drawn
from his knowledge and expertise stand alone and do not require
additional justification or alluding to any authorities other than the
Prophet. Furthermore, the absence of any Hadith quotations in the
letters reflects the limited use of Hadith in early Ibadi thinking. It
relied rather on an imitation of good behavior and the actions of the
community than on texts, even if they had been transmitted by reliable
authorities.

This view is also shared by Francesca Ersilia, who states that
“the concept of Sunnah comprising the exemplary behaviour of the
Prophet is conspicuously absent in the works compiled by the early
Ibadt jurisprudence as in the early Sunni sources. The old fugaha’
relied on the authorities whose opinion they had arrived at; they rarely
had it from the Prophet, and even in that case they mostly conveyed

what they conceived of as prophetic wisdom.”#*

3.4 Asceticism in the Letters

Several examples of az-zuhd (asceticism) can be found in these
letters. Az-zuhd originally meant abstaining from all religiously
illegal acts, avoiding shows of luxury and overindulging in worldly
pleasures, focusing on acts of worship, and making preparations for
the Hereafter. For some people az-zuhd was to shut oneself off from
worldly pleasures and to dedicate oneself to worship in a mosque or a

lonely place. This movement dates back to the era of the Prophet.

83 Gaiser 2016: 140-144
84 Ersilia 2002: 84.
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Some of the companions were too poor to have a house of their own.
They resorted to the mosque of the Prophet and took shelter there.
They were called Ahl as-Suffa. A range of prominent companions,
including Abii Hurayra and Sa‘d Ibn Abl Waqqas, were among that
group.’’

The trend of az-zuhd has been interpreted in many different
ways throughout the history of Islamic thinking. In the age of Gabir, it
was a reaction against the way of life prevailing in the Umayyad era,
especially in Iraq. The elites of that era were regarded by
contemporary critics, among whom Gabir was a very prominent one,
as exceedingly open to the experience of pleasures and very
materialistic. They, if we can believe the sources, mainly sought the
luxuries in life. Zuhhad (ascetics) on the contrary were tired of the
turmoil of fitna and believed that for one’s salvation, one needs to turn
one’s back on this world, and fully dedicate oneself to worshipping
Allah. The movement emerged in Basra at that time. Al-Hasan al-
Basri, one of the promoters of that movement, was a friend of Gabir as
many of the sources exhibit.%¢

Historical records show that Gabir ibn Zayd led a pious and
ascetic life. On one occasion he said: “I asked my Lord for three
things which He granted me: namely, a good wife, a good riding
camel and my daily bread by which I am sustained”.%’
us in our mosque. One day he came wearing an old pair of shoes and
said: ‘Sixty years of my life have passed. During such period I
enjoyed wealth and pleasures. This pair of shoes is better than all such

wealth and pleasures’®. Muhammad ibn Sirin (d. 110/728) said:

85 Watt 1960: 266a-267a.

8 Ritter 1971: 247b-248b.

87 a§-Sammahi 1987: 213.

88 Abi Nu'aym al-Isfahant 1984: 87.
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“Abi §-Sa‘ta’ [i.e., Gabir] was a pious man”®. “Gabir led a pious and
ascetic existence,” an-Nami wrote.”’

The tendency to az-zuhd is reflected in half of the contents of
Gabir’s letters (see Appendix, Table 2, page 184). He focused heavily
on this aspect, and he addressed spiritual matters, calling on the
addressee to reduce his interest in worldly issues and concentrate on

his rewards in the Hereafter.

8 Abil Nu‘aym al-Isfahani 1984: 89 and 237.
%0 an-Nami 2015: 62.
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4. Analytical Study of Jurisprudence Matters in Gabir’s

Letters

Jurisprudence deals with regulating the acts of al-mukallafiin,
that is to say a Muslim is required to do something, or abstain from
doing something, or is given the choice to do or not to do something.
Muslim scholars consider jurisprudence the practical part of Islamic
legislation as opposed to the Divine Texts (i.e., Qur'an and sunna)
which represent the theoretical part.

Jurisprudence gradually emerged while Prophet Muhammad
was alive, and evolved in the eras of his companions and followers.
Jurisprudence prescribes a person’s relations with God, himself, and
others. While jurisprudence covers matters related to the Hereafter, it

also deals with worldly matters, public ethics and morals.

4.1 Origins of Ibadt Jurisprudence

In his book The Origin of Muhammadan Jurisprudence, Schacht
concludes that al-Ibadiya played no role in developing Islamic
jurisprudence and that Ibadis derived their jurisprudence from Sunni
jurisprudence schools and applied some slight changes®'.

This was refuted by Francesca Ersilia in her book Teoria e
pratica del commercio nell’lslam medievale — I contratti di vendita e
di commenda nel diritto Ibadita in which she examined the Ibadi
jurisprudence related to commercial transactions. Her study is based
on the most recently discovered Ibadi sources that date back to
pioneering Ibadis, including Gabir ibn Zayd. Her arguments are
supported by many quotations from Gabir’s letters.

Francesca Ersilia, in her study “Constructing an Identity: The
Development of the Ibadi Law” concludes: “Schacht assumed that the
Ibadi doctrines do not differ from those of the Sunni schools of law

because the Ibadis adopted the Islamic law as it was being developed

1 Schacht 1950: 67.
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in the orthodox schools of law, introducing only such superficial
modifications as were required by their political and dogmatic tenets.
Recent studies on the Ibadi madhab demonstrated that contrary to
what Schacht averred, the Ibadis took from the beginning a detached
standpoint. They had their own independent authorities, collections of
traditions and works by their own jurists.*?”

Rubinacci also refuted Schacht’s opinion in his study “La purita
rituale secondo gli Ibaditi (Ritual purity according to the Ibadiyya)”.

As several companions moved from Mecca and Medina to other
places, Islamic jurisprudence spread over larger areas. People needed
to know their rights and duties and wanted their social life to be in
compliance with religious norms.

The field of jurisprudence was reserved to specialized scholars,
but nevertheless wide-ranging in its scope, encompassing thorough
knowledge of the Divine Texts, and extensive knowledge of secular
regulations and social hierarchy. The few people who were
knowledgeable in these areas shared their knowledge and offered
advice. They came to be seen as religious authorities. Their position

was codified in the term of the mulfti.

4.2 Gabir ibn Zayd, the mufti
Gabir ibn Zayd was mufti of Basra.”® He was recognized as a
muftt by ‘Abdallah ibn ‘Abbas, his own peers and pupils, and the
Gabir ibn Zayd was recognized within religious circles and both by
secular rulers and the laity as a religious authority as is demonstrated
in the following notes:
- It is reported that ‘Abdallah ibn ‘Abbas said: “I wonder why

the people of Iraq seek fatwas from us, whereas Gabir ibn

2 Ersilia 2014: 109-133.
93 al-Wargilani al- ‘Adl 1985: 544.
9 al-Wargilani al-Dalil 1985: 43.
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Zayd lives among them, his knowledge covers all of their
issues.””

It is reported that Iyas ibn Mu‘awiya said: “When I was in
Basra I found that Gabir ibn Zayd of Uman was its leading
scholar.” According to another version: “When I was in Basra
I found that Gabir ibn Zayd of Oman was mufti.”®

Abli Nu‘aym said that it was reported that ‘Abdallah ibn
‘Abbas had said: “If the people of Basra adopt the opinions of
Gabir ibn Zayd, all their matters will be covered by his
knowledge of the Qur’an.””’

It is reported that Iyas ibn Mu‘awiya said: “When I was in
Basra, I found out that its only mufti was Gabir ibn Zayd.*
Al-Buhari reported that ‘Amr was asked: “Has Abu §-Sa‘ta ’
(i.e., Gabir ibn Zayd) told you anything about Ibadism?”. ‘Amr
replied: “He has never told me anything about that. I have
never met a more knowledgeable scholar than Gabir ibn Zayd.
However, if you see the man you would think that he knows
nothing.””

Ar-Rabi‘ ibn Habib said: “One day I sought a fatwa from
Gabir ibn Zayd. I have never spoken to a more knowledgeable

and wiser scholar or leader than him.”'%

$-Sa‘ta’, what about the first verse of Sirat al-Bagara?” -
“That verse tells us about believers,” replied Gabir. Al-Haggag
asked: “What about the second verse?” - “That verse tells us

about disbelievers,” replied Gabir. Al-Haggag asked: “What

%5 ad-Dargini 1974: 213;
as-Sammahi 1987: 68.

% Abii Nu‘aym al-Isfahant 1979: 86.
ad-Dahabi 1985, Vol. 4: 482.

7 Abti Nu‘aym al-Isfahant 1979: 86.
%8 Ibn Sa‘d 1968: 180.

al-‘Asqalant 1908 : 38.

% al-Buhari 1960, Vol. 2: 204.

100 ad-Dargini 1974: 213.
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about the third one?” - “That verse tells us about you and your
party,” replied Gabir.!*!

There are many reports in this respect. Some of them can be

found in Ibrahim Bu Larwah’s Mawsii ‘at atar al-imam Gabir ibn

Zayd.""

4.3 Fatwas in Gabir’s Letters

All of Gabir’s fatwas are related to personal affairs. People
wanted simply to know their rights and duties in the light of Islamic
Law. They rarely asked about public issues. One third of the fatwas
are related to acts of worship: salah, az-zakat, sawm, al-hagg, etc.
Another third covers family law (marriage, divorce, engagement,
nurturing and al-hul , etc.). A quarter of the fatwas cover transactions
(commerce and financial dealings, buying, selling, contracts, tenancy,
etc.). Less than a tenth of the fatwas cover good manners, criminal
acts and inheritance.

What this thesis endeavors to do is to present Gabir ibn Zayd’s
judgements in jurisprudence by classifying each matter covered by his
fatwas. A second aim lies in examining the different versions of the
fatwas and to check their consistency.

His correspondence and the fatwas therein play a key role in the
development of Islamic jurisprudence and can be used to show to
what extent scholars were accurate in quoting one another. More
notably, the letters can help determine whether a fatwa is authentic.
This study will also analyze and explain the meaning of Gabir’s
fatwas in order to make them easier to understand. The language used
in that early period of Islamic history was succinct, with the aim of
being received by the fatwa seekers with as little distortion of meaning

as possible.

101 ar-Rabi‘ 2011, 257.
102 By Larwah 2006 vol. 2, 152.
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4.4 Fatwas and Politics

It seems that jurists were aware of the gap between
jurisprudence and politics. Therefore they used to abstain from
indulging in political matters even if they opposed the conduct of any
political figures. Fatwas did not cover political issues. It can be very
well assumed that Gabir did have strong political standpoints, but he
would — as most other theologians of the time in Iraq — refrain from
expressing them.

In his letters, Gabir ibn Zayd would say when a question was
sent to him dealing with matters related to politics: “Do not send me
any questions similar to this one.”'® In his fatwas we find no direct
traces of historical incidents or political issues, even though ‘Iraq was
roiling with political arguments and opposing sects at the time.

Gabir’s fatwas do not directly cover any matter related to the
Islamic creed al-‘agida, though the era in which Gabir ibn Zayd lived
witnessed a turmoil with regard to creed. Even under this aspect no
traces of an Qur interpretation can be found in the fatwas. Finally it
can be stated that nothing in the fatwas covers matters related to
Sihad.

In his letter (15) to Malik, Gabir advised him to “give up what is
doubtful to you for that which is not doubtful.” Also in the letter (16)
to ‘Abd al-Malik ibn al-Muhallab, Gabir wrote, “do not run into a risk
lest you should cause us to perish.” Such clear statements from Gabir
often appeared through his letters, which inspired his followers not to
ask him about issues that he didn’t want to be asked about.

As an-Nami noted, Gabir, while living in Basra, one of the
major centres of political activities, and being contemporary with the
events of that formative period (28-93 AH), he was able to develop
and formulate a clear understanding of the religious affairs of the
growing Muslim community. Therefore, Gabir avoided subjects that
might have caused disputes within that community, such as the issues

of al- ‘aqida.

103 See letter 6 to ‘Unayfa, Fatwa (47).
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5. The Fatwas

The focus of the next pages is to shed light on the fatwas in the
letters. In order to make it easier it was necessary to (1) make an index
for the fatwas; (2) give them numbers; (3) classify matters in terms of
their subject; and (4) study them and analyze their content.

It is worth mentioning that some matters may fall in more than
one branch of jurisprudence, and a single matter may be divided into
several matters. Therefore, the fatwas’ classification in categories was

done according to their highest relevance.

5.1 The Study’s Approach in Analyzing Gabir’s Fatwas

In Gabir’s letters, 120 jurisprudential matters are discussed. For
clarity, a modern classification of the fatwas can place them into six
groups in accordance to their content: acts of worship (39), family law
(39), transactions (31), criminal law (4), inheritance matters (2) and
diverse matters (7). The 120 fatwas discerned from Gabir’s letters are
listed individually in the appendix. (Their distribution among
jurisprudence categories is illustrated in Table 3, page 185.)

A percentage of 32% of the fatwas is related to acts of worship
covering prayers, az-zakat, al-hagg, etc. An equal number (32%)
covers Islamic family law (marriage, divorce, nurturing, al-hul‘ etc.).
A percentage of 26% of the fatwas deals with transactions of
commercial or financial nature. A percentage of less than 10% of the
fatwas covers criminal law, inheritance and diverse matters.

Surprisingly, Gabir’s fatwas do not directly cover any matter
related to the Islamic creed ‘agida, though the era in which Gabir ibn
Zayd lived witnessed a profound debate on issues of creed. In the
fatwas, no direct traces of historical incidents or political issues can be
found, though Iraq at the time was entangled in controversial political
arguments and opposing sects. Also, no traces of Qur’an interpretation
can be found in the fatwas. Finally, nothing in the fatwas covers

matters related to gihad.
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All of the fatwas are related to personal affairs of people who
seek guidance. During the first Aigri century people asked mostly
about the following matters (in the given order):

- Acts of worship (prayers, az-zakat, fasting, al-hagg etc.)
regulating a Muslim’s relationship with God.

- Personal status matters (marriage, divorce, engagement,
nurturing, inheritance etc.) directing life under Islamic law.

- Financial transactions (sale, purchase, tenancy etc.) in order to
give advice in business relations among Muslims and with
Non-Muslims.

- Diverse other matters governing one’s conduct and providing

directions in terms of ethical behaviour.

5.2 Jurisprudence Relating to Acts of Worship

In Gabir ibn Zayd’s letters we can find 39 fatwas dealing with
acts of worship figh al- ‘badar <\l 48 (see Appendix Table 4 page
185), among them dealing with purification at-tahara 3.4kl (18),
prayers as-salah 332l (10), az-zakat 383 (7), al-hagg & and al-
‘umra 3 <21 (3), and fasting » »=!) ag-sawm (1).

Matters related to purification are outlined in Table 5 (see
Appendix, page 186) and can be divided into five categories:
- Performing al-gus! J~3)\ after having sexual intercourse (8
matters)
- at-tayammum =3 (dry ablution) (4 matters)
- Touching genitals (1 matter)
- Provisions regarding fluid discharges from genitals (2 matters)

- Clothes stained with an impure substance (3 matters).
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Matters related to Purification

Performing al-gusl Jwt/

According to Gabir in Fatwa 21, a man does not need to
perform al-gusl after each sexual intercourse. He may have sexual
relations with more than one woman and perform al-gus!/ when he
finishes the last sexual intercourse. This opinion is based on a Hadith
recorded by Anas ibn Malik in which Prophet Muhammad used to
have sexual relations with his wives one after the other and perform
al-gusl when he finished the last sexual intercourse.!%* Several Ibadi
scholars adopt this opinion. However, some Ibadi scholars do not.!%

The same applies to a person who is required to perform al-gusl
for more than one reason. Examples include: (1) A man who is
required to perform al-gusl because of al-ganaba (impurity) and
perform pre-Friday prayer al-gusl; (2) A woman who is required to
perform al-gusl/ because of al-ganaba and perform after-menstruation

al-gusi'°®,

In Fatwa 22 Gabir believes that a woman’s al-gusl cannot be
called a proper al-gus! unless it is completed. Therefore, her husband
had to wait until she finishes her al-gusl. Gabir believes that a woman
who has not finished her post-menstrual al-gus/ is still considered to
be menstruating. The Qur’an provides a decisive provision in this
respect:

Ol 8 BA 5158 Y5 Gl 8 2L 151 6 (63 A OB (munall o sl
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104 a1-Haggag 1997, Vol. 1: 249.
an-Nasa'1 2001, Vol. 8: 208.

105 Atfayyis 1985, Vol. 1: 329.
106 35-Salimi 2010: 447.

107 Qur’an (2:222).
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Gabir’s opinion regarding this issue is the same as that of the
vast majority of all Islamic jurisprudence schools. On the other hand,
Zahiris are of a different opinion: They believe that purification in the
above-mentioned verse means washing the woman’s genitals rather
than an entire bath. Therefore they believe that a man is allowed to
have sexual relations with his wife when her period stops and she
washes her genitals, even before she performs post-menstrual al-
gusl. 108,

As-Salim1 reported that it is unanimously agreed upon that a
man is not allowed to have sexual intercourse with his wife during her
period. A breacher of this provision shall be fined a dinar. If a man
sleeps with his wife after her period stops, but before she has
completed her post-menstrual al-gusl, he shall give to charity or
fast.!% As-Salimi also discussed that matter from a different angle. In
his book Ma ‘arig al-amal ‘ala madarig al-kamal he discussed in
detail a case where a man sleeps with his wife before her period
completely stops. According to some Ibadt scholars, the couple shall
be separated. That opinion prevailed in ‘Uman before as-Salimi’s

era.'10

Fatwa 24 deals with whether a person is not required to perform
al-gus! immediately after having sexual intercourse. Therefore it is
recommendable for him to wash his penis and then perform ablution if
he plans to have another sexual intercourse. Otherwise, he should
perform al-gusl. The same provision can be found in a ahadit of ar-
Rabi‘ ibn Habib’s Musnad: 1t is recorded that ‘Umar ibn al-Hattab
said: “O Messenger of Allah! What should I do after I become al-
gunub at night?” - The Prophet said: “Perform ablution and wash your

penis. Then go to bed.”

108 az-Zuhayli 2009: 629.
109 a5-Salimi 2010: 254.
110 a]-Bisyaw1 1985: Vol. 1, 36.
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According to Abti ‘Ubayda, “ablution” here means washing
one’s hands.!"" In his book Qawa’id al-Islam, Isma‘Tl al-Gaytali, an
Ibadi scholar, reported that Gabir ibn Zayd said: “In case of al-
ganaba, one should do nothing before performing ablution.”!!?

This fatwa is in agreement with a Hadith: “After having sex
with your wife, if you would like to have another intercourse with her,
perform ablution.”!!? Scholars believe that performing ablution in this

case is recommendable, not mandatory.

In Fatwa 25, Gabir ibn Zayd explains how to perform al-gusl
al-ganaba: First, he washes his penis. Then, he washes his hands
without submerging them in the water container (for instance by using
a cup or a bucket). After that, he pours water on his entire body.

These are the minimum requirements for al-gus/ in order to
regain ritual purity, termed as “effective al-Gus[l” by scholars. A more
elaborate form is mentioned in several Hadith including the following
one recorded by Gabir ibn Zayd (in ar-Rabi‘ ibn Habib’ s Musnad):
“‘A’i3a said: ‘The Messenger of Allah performed al-gusl! al-Sandba as
follows: First of all he washed his hands, performed ablution, took
some water and washed the roots of his hair. Then he thrice poured
water on his head. Finally, he poured water on his entire body. All that
is preceded by cleansing his penis.”””!'* Gabir said: “Then he washes
his hands without submerging them in the water container.” This

procedure is derived from the Prophet’s example.

In Fatwa 26 Gabir deals with the ablution performed during al-
gusl which makes a person ready for prayers. According to Gabir that
person need not perform a new ablution after al-gusl. This behaviour

is derived from the Prophet’s tradition. ‘A’iSa said: “The Messenger

I ar-Rabi‘ 2011: 40.

112 a]-Gaytali 2015: 205.

113 al-Haggag 1997, Vol. 1: 259.
114 ar-Rabi* 2011, Vol. 1: 39.
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of Allah used not to perform ablution after performing al-gusl.”''> In
his Musannaf, Ton Abi Sayba al-*Absi reported that ‘Abdallah ibn
‘Umar was asked about performing ablution after al-gusl/, and replied:
“What ablution could be more comprehensive than al-gusi?!1°.

Ibn Abi Sayba also reported that Gabir ibn Zayd was asked: If a
man finishes a/-gus/ in which he performed ablution, does he need to
perform ablution again? Gabir ibn Zayd replied: “He only needs to
wash his feet.”!!”

As-Salimi’s opinion in this respect is the same as Gabir ibn
Zayd’s.!'® However, Muhammad ibn Baraka (d. 363/973) is of a
different opinion. He believes that after a/-gus/ one needs to perform
ablution. He argues that both al-gus/, and ablution are two separate
mandatory actions, so doing one of them does not relieve the person

from the obligation of doing the other.!!”

Fatwa 27 covers several issues. First issue: The quantity of
water needed for al-gusl. Gabir said that the person posing the
question needs a relatively big or medium container of water. There
are two accounts attributed to Gabir ibn Zayd in this respect:

The first version can be found in ar-Rabi’ ibn Habib’s Musnad.
Abii ‘Ubayda reported that Gabir ibn Zayd told him that ‘A’i$a said:
“The Prophet used a farq for performing al-gusl al-ganaba.” ar-Rab1’
commented: “Farq is a container used in al-Higaz. Its capacity is
sixteen pounds.”!?’

The second version can be found in Ibn Abi Sayba al-‘Absi’s

Musannaf. Tt is recorded that Gabir ibn Zayd was asked about the

amount of water needed for performing al-gus! al-ganaba. Gabir

5 at-Tirmidi 2002: 46.

116 31-“ Abs1 1989: 88.

117 a]-“Abs1 1989: 89.

118 35-Salimt 2010: 480.

119 Thn Baraka 2007: 435.

120 ar-Rabi‘ 2011, Vol. 1: 40.
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replied: “One sa"” The person posing the question said: “I do not
think that amount is enough for me.”. Gabir replied: “It is enough!”!2!
Second issue: The person performing al-gus/ needs to rub his
head with water and comb water through his beard. Some Ibadi
scholars deem that obligatory while others deem it optional.'??
Third issue: After sexual intercourse, if the clothes of the
husband and wife and their bed sheet were not stained with nagasa,

they do not need to wash them.!??

In Fatwa 28 Gabir explains what a person should do after
having sexual relations. He advises us not to let our bodies or
garments be stained with nagasa. After having sexual relations, if a
man touches his wet penis he must avoiding touching his clothes until
he has washed his hands. It is recommended that he wash his penis
after the sexual intercourse and before his clothes or bed sheet have
become stained with nagasa.

It seems that Gabir believes that semen is not pure. Scholars
have different opinions in this respect. Some scholars, including Gabir
ibn Zayd, deem semen impure just as blood. This is based on his
report in ar-Rabi‘ ibn Habib’s Musnad. Abii ‘Ubayda stated that Gabir
ibn Zayd reported that ‘Abdallah ibn ‘Abbas recorded that the Prophet
said: “A garment stained with semen, pre-seminal fluid, post-urinating
fluid, menstrual blood, or puerperium blood may not be worn while
praying until it has been washed and no traces of the stain can be
found.” 124

On the other hand, some scholars, including a8-Safi‘i, deem
semen not impure. They believe it is a disgusting substance which
should not be left on one’s body or clothes, just like nasal mucus. In

his Kitab al-Umm'?, a§-Safi‘T discussed that matter in detail. Tt was

121 Tbn Abi Sayba 1989: 85.
122 Atfayyis 1986: 148.

123 45-Salimi 2010: 369.

124 ar-Rabi‘ 2011, Vol. 1: 41.
125 95-Safi ‘T 1993: 124.
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also discussed in detail by Abi Muslim al-Bahlani, an Ibadi scholar,

in his book Nitar al-Gawhar.'2®

Tayyammum
According to Gabir, in Fatwa 35, one may resort to dry ablution
only when there is no water available. If a person can get water,
although at considerable difficulty, he must perform wet ablution. He
must do that even if that makes him miss the congregational Friday
prayer. He can still pray az-zuhr as he still has time to do so. This
opinion is derived from the Qur’an:
2l ) shad 2l 20N Y 31 LD G e T as 51 i e gl dae KO
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Fatwa 38 gives us more details about the preceding subject
regarding al-tayammum (dry ablution). It deals with priorities.
Preserving one’s soul is given precedence over performing wet
ablution when water is scarce and the person may suffer from thirst.
However, if he does not fear to suffering from thirst if he uses the
water he has for al-gus/, but the water he has is not enough, he may
just wash his penis, perform wet ablution, and pray, according to
Gabir.

This opinion is supported by an account found from Abii Ganim
al-Hurasani. Abu 1-Mu’rig reported that he asked Ibn ‘Abd al-‘Aziz:
“A traveller became al-gunub and did not have access to water, so he
resorted to tayammum and prayed. Then he found water but it was not
enough for performing al-gus/. What should he do?” Ibn ‘Abd al-
‘Aziz replied: “He should purify his penis, perform wet ablution, then
dry ablution, and pray.” In another context Ibn ‘Abd al-*Aziz replied:

“This is derived from an account attributed to Abii ‘Ubayda, in which

126 Abii Muslim 2009: 204.
127 Qur’an (4:43).
128 Qur’an (5:6).
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he reported what Gabir ibn Zayd had received from ‘Abdallah ibn
‘Abbas. Since that man did not have enough water to perform a
complete al-gusl, he should wash his penis, then perform wet ablution
and dry ablution.”!?’

Muhammad al-Kindi in his book Bayan al-Sar attributed the
following fatwa to Gabir ibn Zayd. One day Gabir was asked about a
man who has little water and who he does not fear of suffering from
thirst, and he gets al-gunub — what should he do? Gabir answered: “In
this case, he needs to wash his penis, and perform ablution”
[according to some narrators, Gabir added, “and pray.”].!3

In his /dah, a§-Sammahi reported that Gabir ibn Zayd delivered
a fatwa about a al-gunub man who has a quantity of water that is
enough to make him able to perform ablution rather than al-gus/. His
answer was as follows: “He should perform ablution, and that will be
enough.”!3!

According to Gabir, if the man in question finds water he must
perform al-gusl. Tbadi scholars of the post-Gabir era have different

opinions about this issue.

In Fatwa 39, Gabir ibn Zayd talks of a man, who had
performed tayammum and prayed. Later, he found a group of people
praying and joined them. Gabir stated that what matters in this respect
is the fear of missing the prayer, so that the man in question would
resort to dry ablution only if he fears missing the prayer. This
underlines his opinion expressed in Fatwa 35.

Some Ibadt scholars adopt the same opinion. On the other hand,
some other Ibadi scholars believe that not having water is enough to

resort to dry ablution.!3?

129 Bayii 2006: 173.

130 g]-KindT 1985a: 62.

131 a3-Sammahi 1970: 301.
132 35-Salimi 2010: 622.

64



In Fatwa 40, Gabir affirms his opinion stated in Fatwa 38 in
which he recommended al-gus! for the man who performed dry
ablution (as an alternative of al-gus/) and prayed, should he later find

water later during the term of the prayer.

In Fatwa 41, Gabir resolves the question as to whether used
water can be re-used or not. He believes that water may only be used
once for al-gusl. Therefore, if a man submerges his head in a water
container so as to wash his head, he may not use the same water for
washing the rest of his body.

The following fatwa was reported from Gabir ibn Zayd by
Isma 1l al-Gaytali in his book Qawa‘id al-Islam. In it it was mentioned
that Gabir ibn Zayd believed that it is repugnant for a man to wash his
head in a water container, and then pour the same water on his body
50 as to perform al-gusl. It seems that Gabir ibn Zayd is of the opinion
that such al-gusl is invalid.!*

This fatwa also deals with another issue - the discrimination
between still and running water. Gabir believes that it is permissible to

re-use running water.

Touching Genitals

Fatwa 42 deals with a man who touched his private parts or
armpits whilst performing prayers. Gabir believes that this is
repugnant. However, he says he may do that when a piece of his
clothing is between his hand and the body part. Otherwise, his prayer
shall be deemed terminated. He then needs to repeat his ablution and
the prayer.

This is a controversial matter in Ibadrt jurisprudence. In ar-Rabi*
ibn Habib’s Musnad, which, according to Ibadis, is the most accurate
ahadit source, we find Hadith No. 112, which reads as follows:

‘Abdallah ibn ‘Abbas reported that the Prophet said: “Touching one’s

133 al-Gaytali 2015: 171.
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caudal end does not invalidate ablution. Nor does touching one’s
pubic region.” It seems that this Hadith opposes Gabir ibn Zayd’s
fatwa.

Jurists debated a great deal on this issue. One of the best
discussions of this issue can be found in the book entitled Ar-Rabi"
ibn Habib: Makanatuhii wa-Musnaduhii written by Sa‘id ibn Mabriik

al-Qanniibi, a contemporary Ibadt scholar. '3

Provisions Relating to Bodily Fluids

Fatwa 84 deals with a case in which a pre-seminal fluid is
discharged from a man’s genitals. Should he perform al-gusI? Gabir
believes that that man does not need to perform al-gus/. What he
needs to do is to remove that liquid with water. If that man wants to
pray, he needs to perform ablution. Gabir’s fatwa is based on a Hadith
which can be found in ar-Rabi’ ibn Habib’ s Musnad. ‘Abdallah ibn
‘Abbas related that the Prophet said: “Discharge of madi entails
performance of ablution, and discharge of semen entails performance
of al-gusl.”'33

Gabir also transmitted another ahadtt in this respect from ‘Ali
ibn Abit Talib. This can be also found in ar-Rabi‘ ibn Habib’s Musnad:
“Gabir ibn Zayd said: <“Alf ibn Abi Talib ordered al-Miqdad ibn al-
Aswad to seek a fatwa from the Prophet about a husband who
approached his wife and discharged madi — what should he do? Al
declared himself too shy to ask the Prophet about that, as he was his
son-in-law. Therefore it was al-Miqdad who asked the Prophet about
the issue. The answer was: ‘If one of you finds himself in this
situation, he needs to splash his penis with water and then perform
ablution.’”!36
It seems that Gabir deems madi impure as he himself stated the

following Hadith, which can be found in ar-Rabi’ ibn Habib’s

134 al-Qannabi 1995: 209.
135 ar-Rabi’ 2011: 32; 37.
136 Tbid.: 32.
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Musnad: “Abii “‘Ubayda wrote that Gabir ibn Zayd reported that
‘Abdallah ibn ‘Abbas recorded that the Prophet said: ‘A garment
stained with semen, pre-seminal fluid, post-urinating fluid, menstrual
blood, or puerperium blood may not be worn while praying unless it is
washed and no traces of the stain can be found.”” 137

To summarize, it can be said that although madr is considered
impure, a discharge of that liquid does not necessarily entail the
performance of a complete al-gusl. This interpretation also helps to
make all of the statements regarding the subject consistent. In his
Ma‘arig al-Amal ‘ala madarig al-kamal, as-Salimi discussed in detail

the provisions regarding liquids discharged from the human body.!**

Fatwa 114 deals with liquids that are discharged from women’s
genitals and whether their discharge entails mandatory performance of
al-gusl or not. Gabir believes that it does not, but such liquids must be
washed off, because Gabir deems such liquids impure. He applies the
same rule as in the case of a man’s discharge of madi discussed
previously.

The liquid that was discharged from the woman’s genitals could
be the man’s semen that was trapped in her womb after their sexual
intercourse. Gabir’s fatwa can also be found in Ibn Abi Sayba al-
‘AbsT’s Musannaf “Qatada reported that Gabir ibn Zayd was asked
about a case in which a woman, after performing al-gus! al-ganaba, a
liquid (her husband’s semen trapped in her womb) was discharged
from her genitals. What should she do? Gabir said: ‘She needs to

perform ablution.””!3°

Clothes Stained with Impure Substances
Fatwa 115 deals with keeping away from nagdasa and avoiding

touching one’s clothing before washing hands that are stained with

137 Tbid.: 47.
138 a5-Salimi 2010: 205.
139 al-*Abs1 2004, Vol. 1: 254.
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nagasa. That opinion became in particular a trend in the Ibadi school
in particular. Ibadi scholars are very strict in terms of nagdasa and

purification.

Fatwa 116 deals with matters in which Gabir ibn Zayd’s
opinion contradicts with the opinion of some of the companions. The
companions’ opinions varied regarding the case in which a man sleeps
with his wife, but does not discharge semen. Some companions
believe that the activity still entails mandatory performance of al-gusl.
However, some other companions believe that it does not. The latter
party’s opinion is based on an ahadit of the Prophet regarding having
sexual relations and al-gusl: “Only discharge of semen entails
performance of al-gusl.”14°

The latter party includes Ubay ibn Ka‘b, the narrator of the
following Hadith. Gabir’s discussion of that matter can be found in ar-
Rabi‘ ibn Habib’s Musnad. Gabir ibn Zayd said: “It was reported that
Ubay ibn Ka‘b said that the Prophet stated with regard to sexual
relations and al-gus/: ‘Only discharge of semen entails performance of
al-gusl.”” Then Gabir ibn Zayd commented: “This means that even if
male and female organs come in close contact, the man only needs to
perform al-gusl afterwards only if he discharges semen.”

In contradiction to this, ‘A’iSa and Umm Salama (two of the
Prophet’s wives) are quoted to have said: “The Messenger of Allah
used to do so, and (in this situation) he used to order his wives to
perform al-gusl. He used to say: ‘If male and female organs come in
close contact, then al-gus/ is obligatory, whether the man discharged

semen or not.””!4!

Fatwa 117 deals with washing clothes stained with nagasa.
Gabir believes that such clothes need to be washed rather than

sprinkled with water. His judgement is based on a Hadith in ar-Rabi’

140 Muslim 1997, Vol. 1: 279.
141 ar-Rabi’ 2011, Vol. 1: 38.
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ibn Habib’s Musnad. Gabir ibn Zayd transmitted that Asma’ bint Abi
Bakr said: “One day a woman asked the Messenger of Allah: ‘What
should a woman do when her clothes become stained with menstrual
blood?” - The Messenger of Allah replied: ‘In this situation, she needs
to rub that blood off and sprinkle the stained area with water. After

doing so, she can pray [wearing those clothes].”””!4?

Matters Related to Prayers
In Gabir ibn Zayd’s letters we find ten matters related to

prayers. Table 6 (see Appendix page 187) lists the corresponding
fatwas according to their topics.

- Provisions governing Friday Prayer and reward thereof (2

matters).

- Provisions governing prayers (2 matters).

- Making up for missed units in prayers (1 matter).

- Reciting Qur’an in prayers (1 matter).

- Missing ar-rukii * in prayers (1 matter).

- Prayers during travel (1 matter).

- Voluntary Night Prayers (1 matter) .

- Praying without being circumcised (1 matter).

The following paragraphs will discuss the above-mentioned
prayers matters in detail. In Fatwa 9, Gabir deals with the relationship
between circumcision and prayers, a matter that is heavily discussed
in Ibadi literature. Gabir ibn Zayd’s pronouncements about
circumcision are numerous. The following are but a few examples:

In ar-Rabi‘ ibn Habib’s Musnad, Gabir ibn Zayd said: “Witr
Prayer [a voluntary night prayer with odd-numbered units], stoning
[of adulterous people], circumcision, and istinga [cleaning genitals

after urinating or easing one’s nature] are obligatory actions.”!*3

142 Thid., Vol. 2: 41.
143 Tbid., Vol. 1: 51.
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In al-Bayhaqi’s Sunan al-kubra Gabir ibn Zayd reported that
‘Abdallah ibn ‘Abbas said: “Circumcision is voluntary for males, and
a sign of honour and dignity for females.”!#4

The relationship between circumcision and prayers is discussed
in many books, including Muhammad al-Kindt’s Bayan al-Sar‘. Tt
quotes Gabir ibn Zayd, who stated that ‘Abdallah ibn ‘Abbas said:
“As for uncircumcised people: If they slay an animal you may not eat
it. They are not eligible to give testimony; and their al-hagg and
prayer are not accepted by God.”!#?

In Ibadt jurisprudence, there are a great deal of strict provisions
regarding uncircumcised people: According to Atfayyis’s Sarh al-Nil
wa-Sifa’ al-‘alil, uncircumcised people’s testimony is not acceptable,
no marriage relations may be established with them, animals slain by
them may not be eaten, and they may not be made prayer leaders: “No
marriage relations may be established with uncircumcised people;
their al-hagg is deemed incomplete, gisas does not apply to them, they
may not enter mosques. No one may take their garments and wear
them while praying, no one may take their mats and use them as
praying mats (...).” 146

As-Salim1 was asked: “Shall we treat uncircumcised people as if
they were musrikiin [polytheistic people]?" As-Salimi replied: “Yes,
because with avoiding circumcision they are similar to musrikin.

Circumcision is one of the requirements of Islam. No circumcision

means no Islam!”47

Fatwa 29 deals with the reward for the performance of
voluntary night prayers. Gabir made some pronouncements regarding
the subject. For instance, he reported that ‘A’iSa narrated that the

Prophet said: “Any person who performs voluntary prayer at night

144 a]-Bayhagi 2004, Vol. 8: 563.

145 a]-Kindt 1985b, Vols. 47-48: 445.
146 Atfayyis 1985, Vol. 6: 37.

147 a5-Salimi 2010, Vol. 1: 339.
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regularly, but on a certain night is overcome by sleep, will be given
the reward for praying. His sleep will be regarded as almsgiving.”!4®
There may be a problem here with regard to the exact wording
of the ahadit. Gabir ibn Zayd’s quotation is similar to one of the
Messenger’s Hadith. However, 1 found that the words are not
identical. This remark is intended to place blame on Gabir ibn Zayd,
as he properly paraphrased the meaning. The Hadith in question is
mentioned in many Hadith sources as follows. In his Sahih Muslim
received from Abiu Hurayra, the Prophet said: “Our Lord, the Blessed
and Exalted, descends every night to the heaven of this world when
the last third of the night is still to come and says: “Who will call on
Me, so that I may answer him? Who will ask Me, so that [ may give
him? Who will ask forgiveness of Me, so that I may forgive him?>>!4°
In his Musnad, Ahmad ibn Hanbal recalled it as follows: “At a
certain time at night the gates of heaven open and a caller says: ‘“Who
will call on Me, so that I may answer him? Who will ask Me, so that |
may give him? Who will ask forgiveness of Me, so that I may forgive

him?””150

Fatwa 30 deals with a matter about which the Ibadi School
adopts an opinion that differs from the opinion adopted by all other
Islamic Schools, with the exception of a few scholars. How can a
person, who misses one or more units of prayer, make up for what he
missed? In other words, after the prayer leader finishes his Maghrib
prayer (which consists of three units), for example, shall the person
who missed the first two units deem his next units No. 1 and 2 or No.
2 and 3? Scholars’ opinions differ on this issue. We have Ibadi reports
in this respect:

In Ar-Rabi‘ ibn Habib’s Musnad is written that Gabir ibn Zayd
reported that Anas ibn Malik noted that the Messenger of Allah said:

148 ar-Rabi‘ 2011, Vol. 1; 76.
149 Muslim 1997, Vol. 1: Hadith 521.
150 Thn Hanbal 2001, Hadith: 9922.
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“When the words of igama are pronounced, none of you should run to
it (to join the prayer) but walk with tranquility and dignity and pray
what you are in time for and complete what has gone before (what the
Imam has completed).”!>!

Abii Ganim al-Hurasani’s Mudawwana states that both Abi 1-
Mu’arrig and ar-Rabi’ ibn Habib reported that Abii ‘Ubayda said:
“The first unit you make up for shall be deemed your very first one.”
The same opinion is attributed to Abu al-Mu’arrig, Hagib, ar-Rabt’,
and Gabir ibn Zayd.'S? That matter was fully discussed by Sa‘id ibn

Mabrik al-Qanniibi in his research entitled al Istidrak fi I-salat'>.

In Fatwa 31 Gabir deals with two issues. First of all he states
that the Friday prayer consists of two units. This is unanimously
agreed upon as a fact.!>* Then he discusses what a man should do if he
misses Friday prayer altogether. Shall he perform a two-unit prayer
(like Friday prayer) or a four-unit prayer (like noon prayer) instead?
Gabir believes that this man needs to perform a four-unit prayer (like
the noon prayer), as he does not meet the requirements of Friday
prayer which must be prayed with a prayer leader. Since he missed
Friday prayer, he needs to perform an original four-unit prayer.

This opinion was adopted by some companions under whom
Gabir studied, including Abii Hurayra and ‘Abdallah ibn Mas ad.
Malik ibn Anas reported: “Abt Hurayra has said that the Messenger
of Allah said: “Whoever attends only one unit of the Friday Prayer
needs to pray another unit. Whoever misses both units of the Friday
Prayer needs to pray four units.”” The same report can also be found

in Mu ‘agam al-Tabarani by ‘Abdallah ibn Mas ad.'>?

51 ar-Rabi‘ 2011, Vol. 1; 58.

152 a]-Hurasani 2006, Vol. 1: 123.
153 al-Qanntibi 1991: 5.

154 a5-Salimi 2010, Vol. 5: 372.
155 at-Tabarani 1982, Vol. 4: 143.
al-Haytam1’s 1994, Vol. 2: 192,
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In Fatwa 32, Gabir emphasized the importance of the Friday
congregational prayer, stating that it is an important religious duty in
Islam. It is reported that Gabir said “that Allah sends angels to
mosques, and orders them to stand at the gates of mosques so as to
take down the names of every Muslim who comes to perform the
Friday prayer. Those angels keep doing that until the Imam climbs up
his minbar (pulpit).” It is also reported, Gabir concludes, that “on
Friday there is a certain period in which invocations are acceptable.
Moreover, from ‘Abdallah ibn ‘Abbas it is also reported that that
certain period is when the Imam climbs down his minbar in order to
proceed with the prayer. That time is the busiest time for the angels in
terms of their lines in prayer.”

This fatwa deals with the Friday prayer and the reward for its
performance. According to Ibadi sources, Gabir strictly observed the
Friday prayer. He has never missed it, even if the mosque was very far
away. According to Ibadi beliefs, Gabir’s strict observance of the
Friday Prayer had not only a religious, but also a political background.
In terms of religion, it is obligatory. Gabir’s statements on the subject
can be found in many books, including Ar-Rab1‘ ibn Habib’s Musnad.
In it, Gabir ibn Zayd is quoted in reporting that Ab@ Hurayra said: “I
went out to at-Tir and met Ka‘'b al-Ahbar. He and I spent some time
together, during which I transmitted things to him from the Messenger
of Allah and he handed down things to me from the Tawrah (Torah). I
said to him: The Messenger of Allah said: ‘The best day on which the
sun rises is Friday. On this day, Adam was created, on this day he was
sent down, on it repentance was accepted, on this day he died, and on
this day the Hour will begin. There is no living creature on earth that
does not listen out from Friday morning until the sun rises, fearing the
onset of the Hour, except human beings and jinns. On (Friday) there is
an hour in which, if a believer prays and asks Allah for something, He
will give it to him.” Ka‘b said: ‘Is that one day in every year?’ I said:
‘No, it is every Friday.” Then Ka'b read in the Tawrah (Torah) and
said: ‘“The Messenger of Alldh spoke the truth.”” Gabir commented:
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“It is the last part of the day on Friday. The same was reported to me
from ‘Abdallah ibn Salam.”!

Yusuf was the prayer leader. In his Musnad, ar-Rabi® ibn Habib
reported that Dimam ibn al-Sa’ib said: “On Friday I went to Aba as-
Sa‘ta. When it was almost Friday prayer time he said to me: ‘Let's go
to pray the Friday Prayer.” — ‘Will you pray Friday prayer even if the
prayer leader is al-Haggag ibn Yusuf?’, I wondered. He replied: ‘Yes,
I will. It is a congregational prayer and an established sunna.””!’
extraordinary long sermons on Friday, exceeding the time of Friday
prayer. Fearing of al-Haggag’s tyranny, Gabir, in order not to miss the
prayer used to pray the Friday prayer secretly, using his head
movements during the lengthy sermon. Gabir commented on that:
“Now knowledge comes to the rescue!” Noticing Gabir’s head
movements, al-Haggag commented: “Now we know who prays with
us and who doesn’t!”!® That anecdote was reported by a range of
historians, including a§-Sammahi and al-Barradi.

In many Ibadi books, there is a report of one incident, when
Gabir ibn Zayd went out heading for the mosque in order to perform
Friday prayer. To his surprise, he met people as they were leaving the
mosque because the Friday prayer was over. Gabir was deeply
affected and exclaimed: “O God! I pledge not to miss it again!”!'>°

In terms of politics, Gabir used to seize the opportunity of the
Friday prayer to meet his companions, pupils and followers. The same
applies to the hagg. He used to perform al-hagg every year so as to

have contact with and teach his followers, and convey his thoughts to

156 ar-Rabi‘ 2011, Vol. 1: 74.

157 ar-Rabi‘ al-Atar year n/a: 66.

158 a§-Sammahi 1970, Vol. 1: 605-606.
al-Barradi 2014: 36.

159 Thn Ga‘“far 2010, Vol. 2: 410.
al-Kindi 1985b, Vol. 15: 6.
al-Wargilant 1985, Vol. 2: 57.
Atfayyis 1985, Vol. 2: 320.
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them. Moreover, that gave him the opportunity to meet people in

general and get to know current developments in Islamic society.

Fatwa 43 deals with the practice of not reciting Qur’an verses in
the evening, night or morning prayers (termed as “vocal prayers”).
Gabir believes that such an action is not permissible and renders the
prayers invalid. One should repeat his prayers in this case. There are
several accounts related to the subject.

About evening prayer, Gabir ibn Zayd stated that ‘Abdallah ibn
‘Abbas said: “Umm al-Fadl bint al-Harit (his mother) heard me
reciting Siirat al-Mursalat (Sura 77). She exclaimed: ‘O Son! Your
recitation reminded me [of the Messenger of Allah]. I heard him
reciting the same siira in the evening prayer.””!6?

About night prayer Gabir ibn Zayd stated that al-Bara’ ibn ‘Azib
said: “I prayed the night prayer with the Messenger of Allah. He
recited Sirat al-Tin (Sura 95).”!6!

About morning prayer, Tamim ibn Huways said: “A friend of
mine told me that he accompanied Gabir ibn Zayd while walking
down a street before the morning prayer. They went past a mosque.
Igama was declared. They went into that mosque to find that the
prayer leader was beginning to recite the first verses of a long sira.
Gabir and his companion left the line and went backwards. Each one
of them prayed alone. When they finished, Gabir said: ‘The morning
prayer should be short.””!62

Ibadi scholars followed that trend. Unlike other schools, /badis
recite only Sirat al-Fatiha at noon and afternoon prayers. In his Azar,

ar-Rabi’ ibn Habib reported that Abi ¢-Sa‘ta’ said at noon and

afternoon prayers one must recite only Sirat al-Fatiha.'®

160 ar-Rabi‘ 2011, Vol. 1: 61.
161 Thid.: 60.
162 ar-Rabi‘ Atar year n/a: 74.
163 Thid.: 29.
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That’s why in his Qawa’id al-Islam al-Gaytali wrote: “Our
scholars, including Gabir ibn Zayd, agree that at noon and afternoon

prayers one must recite (not aloud) only Sirat al-Fatiha.”'%*

Fatwas 44 deals with ar-rukii* (kneeling) in prayers. Gabir
believes that ar-rukii® is mandatory and missing it renders one’s
prayer void. Moreover, if a person misses the ar-rukii‘, as-sugiid, or
sitting part in prayers, (s)he needs to re-perform that prayer. If that
mistake is made by a prayer leader and those who pray behind him
follow him, then all of them have to re-perform that prayer. This

matter is unanimously agreed upon.

Fatwa 52 deals with reciting Qur’an verses in vocal prayers.
Gabir deems void any prayer in which a person misses the reciting of
some Qur’an verses after the recitation of al-fatiha (this also refers to
Fatwa No. 43). Here we also find Gabir referring to the so called
Sunna. He states that any action that contradicts with Sunna is null

and void.

Fatwa 53 deals with making a drunken man a prayer leader.
Gabir said that a drunken man may not become a prayer leader, and if
a person knows that the prayer leader is drunk, (s)he may not pray
behind him. The same applies, in Gabir’s opinion, to religiously

illiterate men, who do not know how to recite Qur’an properly.

Fatwa 90 picks up the issue of performing gasr as-salah during
travel and the duration thereof. Gabir believes that one must keep
praying as a traveller until one returns to his home. Prayer duties are
alleviated to the extent that during travel a regular four-unit prayer

shall be two-unit only.

164 a]-Gaytali 1998, Vol.1: 369.
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Regarding this matter, Ibadi scholars adopt an opinion that is
different from the opinion of all other Islamic scholars. They deem a
person is a traveler as long as (s)he leaves his town and as a result
may perform qasr as-salah. They believe that there is no time
limitation in this respect.

A great many researchers discussed this matter in detail and
quoted the arguments of both parties. That opinion has been firmly
established in the Ibadi thought until our present day and Ibadis
unanimously agreed upon it. This issue is one of the few matters about
which they have an opinion that is different from that of Sunnis.!%

The following parpagraphs contain some of Gabir ibn Zayd’s
pronouncements in this respect. In his Musnad, ar-Rabi‘ ibn Habib
reported that Gabir ibn Zayd narrated from ‘Abdallah ibn ‘Abbas that
the Prophet “stayed in Mecca in ‘am al-fath [the year in which he
conquered Mecca] fifteen days performing gasr as-salah. He did not
plan to stay there.”!%¢

According to Ibn Abi Sayba al-‘Absi’s Musannaf, Gabir was
asked by Malik: “I sometimes stay in Kaskar for a year or two in a
home-like environment. What about performing gasr as-salah?”
Gabir replied: “Pray two rak ‘a performing gasr as-salah.”'¢?

According to Muhammad al-Kind1’s Bayan al-Sar‘ and al-Diya,
Gabir was asked about those who travel on business and stay abroad
for several years, maybe even five or ten: “What about their
performance of prayers?” Gabir replied: “They are travellers. They

need to perform gasr as-salah.”'®

Matters Related to Fasting
Only one of Gabir’s fatwas deals with fasting (as-sawm). The
fatwa actually deals with two issues: prayer and fasting. The person

posing the question was a man who had vast farmlands and he had to

165 an-Nami 2015: 142.

166 ar-Rabi‘ 2011, Vol. 1: 51.
167 a]-Abs1 1989, Vol. 2: 208.
168 a]-Kindi 1985b, Vol. 14: 58.

77



travel to look after them. In this Fatwa 90, Gabir discusses fasting
while traveling. He believes that the traveller has the choice: If the
traveller can easily fast while travelling, (s)he may fast. Otherwise,
(s)he need not fast.

This is consistent with a Hadith quoted by Gabir ibn Zayd from
Anas ibn Malik. It can be found in ar-Rabi’ ibn Habib’s Musnad.
Anas said: “We travelled with the Messenger of Allah. Some of us
were fasting and some were not. Neither party criticized the other for
its choice.”!®

Gabir’s opinion in this regard was cited by at-Tahawi in his
Sarh ma ‘ant al-atar: Gabir ibn Zayd was asked about fasting in the
month of Ramadan while travelling. Gabir replied the traveller has the
choice. If the traveller can easily fast while travelling, (s)he may fast.
Otherwise, (s)he need not fast. Allah made things easier as He allowed
us not to fast while travelling.!”

As for Gabir ibn Zayd’s own choice, he preferred to fast while
travelling. According to at-Tabari’s Tahdib al-atar, Gabir ibn Zayd
and ‘Tkrima used to fast while travelling.!”!

It is worth mentioning that Muslim scholars have different
opinions about which option is better while travelling: To fast or not
to? However, they all agree that while travelling, it is permissible not
to fast. The choice is based on the Qur’an:
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Matters Related to Almsgiving

In Gabir’s letters seven matters relate to almsgiving (az-zakat).
Table 7 (see Appendix page 188) describes their content. Those
fatwas deal with the following topics:

- Items that are subject to az-zakat (2 matters)

169 ar-Rabi‘ 2011, Vol. 1: 69.
170 at -Tahaw1 1994, Vol. 2: 70.
171 at -TabarT 1982, Vol. 1: 149.
172 Qur’an (2:184).
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- Collection of crops for the purpose of calculating az-zakat (1
matter)

- Debt az-zakat (1 matter)

- Estimating the amount of dates borne by palm trees upon
which az-zakat is due (1 matter)

- Conversion of charity into a/-gizya (1 matter)

- Female adornments and az-zakat (1 matter).

Fatwa 54 deals with debt az-zakat by posing the question as to
whether debts are subject to az-zakat? And if yes, who is required to
pay such az-zakat - the debtor or the creditor? Gabir believes that the
debtor should keep it until the creditor appears. Moreover, the debtor
needs to keep looking for the creditor by asking the creditor’s family
and tribe. Gabir states that “to my best knowledge, the debtor does not
need to give such money to charity and pay the same amount to the
person who claims the debt (the creditor)."

Muslim scholars of different jurisprudence schools have
different opinions concerning those matters. Each party has its own
point of view and proofs. According to Gabir ibn Zayd, the debtor
does not pay az-zakat on behalf of the creditor.

A similar issue is when a person has a large amount of money
but his debts exceed his/her wealth. Must that person pay az-zakat for
his wealth? Gabir believes that he need not. Malik ibn Anas reported
Gabir’s opinion in al-Mudawwana: “Gabir ibn Zayd was asked about
a person who receives some money but his debts are greater: Must he
pay az-zakat? Gabir replied: ‘He does not have to pay az-zakat, until

he pays off his debts.””!"3

Fatwa 77 deals with estimating the amount of dates borne by
palm trees, upon which az-zakat is due. Gabir believes that it is not

permissible to estimate the amount of dates borne by palm trees upon

173 Tbn Anas 1906, Vol. 2: 37.
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which az-zakat is due. He also believes that it is not permissible to
force people to rent their farms.

According to a range of Hadith the Prophet used to send
someone to estimate the amount of grapes and crops borne by trees
upon which az-zakat is due. An example is the statement transmitted
by Ibn Maga, received from ‘Attab ibn Usayd.

Nevertheless, scholars have different opinions concerning this
matter. The conflict is based on whether this Hadith is valid or not.
Those scholars, who believe that the Hadith is valid deem such
estimation (called al-hars) permissible. Other scholars who question
the validity of the ahadit, believe that such estimation is not
permissible.!’

Abil Sa‘1d al-Kudami (d. 361/972), one of the Ibadi scholars
who believe that al-hars is impermissible, said: “No scholar of our
school adopts or practises al-hars.”'”> According to Manhag at-
Talibin, “some scholars of our school deem al-hars bid ‘a (a prohibited
innovation).” 7% In his Ma ‘arig al-amal, as-Salimi discussed that

opinion and concluded that it is wrong.!”’

Fatwa 80 handles a case, in which Gabir tells the poser of the
question not to mix charity revenues with al-gizya ones because they
are not the same. According to scholars, al-gizya revenues must be
deposited in the state’s treasury, because they are used for the same
purposes for which al-fay’ (spoils) revenues are used: This is in the
interest of the Muslim nation, and the interest of the Jews and
Christians, who pay them as well.

Az-zakat revenues are used for purposes that are different from

that. They are defined in the Qur’an:

174 a3-Sirbini 2000, Vol. 2: 86.
Ibn Qudama 1997, Vol. 4: 175.
ad-Dusiiqi 1963, Vol. 1: 453.
175 Abii Sa‘id 1985, Vol. 2: 67.
176 a3-Saqsi 1978, Vol. 26: 112.
177 a5-Salimi 2010, Vol. 7: 650.
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In his Ma ‘arig al-amal, as-Salimi explained the difference
between az-zakat and al-gizya. Az-zakat is paid by Muslims, but al-
gizya is paid by non-Muslims. The characteristics of az-zakat are
defined by divine texts, but those of al-gizya are subject to the

Caliphate’s discretion.!”

Fatwa 89 deals with a man, who owns several farms. Counting
each farm individually, he would not have to pay az-zakat from the
crop he receives. Adding the harvest of all of the farms together, he is
obliged to pay az-zakat. Gabir states that this man does not need to
harvest the crops from all of farms at the same time. He can do it one
by one, if he does not in this way intend to evade paying az-zakat.
And the poser of the question only needs to pay az-zakat for the
harvest he receives from each farm — one by one. Scholars mention
this statement in their books. It is based on an ahadit recorded by
several scholars: “Abtu Bakr wrote to Anas about az-zakat: ‘Neither
may the property of different people may be counted together nor may
the joint property may be split for fear of (paying more, or receiving

less) az-zakat.””'%°

Fatwa 99 specifies the items that are subject to az-zakat.
According to Gabir they are three: valuables (gold and silver),
livestock, and harvests. However, another item, namely items used for

trade, is not mentioned here.

This is mentioned, however, in Fatwa 100. In this fatwa, Gabir

defined the amount of zakat al-anfus which is nowadays called az-

178 Qur’an (9:60).

179 as-Salimi 2010, Vol. 7: 234.

180 a]-Buhari 2002, ahadit No.1450.
as-Salim1 2010, Vol. 8: 216,
as-Sagst 1978, Vol. 5: 258.
al-Halili 2003: 25.
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zakat al-fitr a sa* for each person in the household. Gabir believes that
neither gemstones nor pearls are subject to az-zakat. The same is valid
for any item not covered by the divine texts because az-zakat is
imposed only by God. Nothing else may be subject to az-zakat unless
such imposition is supported by divine scripture. However, if one
keeps any item thereof for trading purposes, then az-zakat applies.
Opposing this opinion, in his Azar, ar-Rabi‘ ibn Habib reported
that Abii §-Sa‘ta was asked about az-zakat regarding gemstones,
pearls, and adornments used for trade. He replied: “They are subject to

az-zakat.”'8!

In Fatwa 101, Gabir deals with az-zakat on adornments. He
believes that adornments are subject to az-zakat and that women are
required to pay az-zakat for their adornments. Many accounts reflect
Gabir’s opinion in this regard, including:

1. Dimam reported that Abi a8-Sa‘ta said: “Adornments are subject
to az-zakat.”'%?

2. ‘Amr ibn Harim reported that Gabir ibn Zayd said: “Adornments
of twenty mitgals or more (or that are worth two hundred dirhams
or more) are subject to az-zakat every year.”!83

3. ‘Amr ibn Harim reported that Gabir ibn Zayd was asked if
adornments are subject to az-zakat. Gabir ibn Zayd replied: “Yes,
they are if they weigh twenty mitqals or more, or if they are worth

two hundred dirhams or more.”!%*

181 ar-Rabi2011: 58.

182 Tbid.: 33.

al-Kindi 1985b, Vol. 18: 29.
al-Gaytali 2015, Vol. 2: 32.

183 Abi ‘Ubayd 1998: 543.

184 Tbn Abi Sayba 1989: 383.
Ibn Hazm 1988, Vol. 4: 185.
Ibn Qudama 1977, Vol. 2: 323.
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Matters Related to Pilgrimage
In Gabir’s letters we find three matters related to pilgrimage (al-
hagg and al- ‘umra). Table 8 (see Appendix page 189) lists their

contents.

Fatwa 37 deals with a man who performed a/- ‘umra in the al-
hagg month and then intended to join it with al-hagg so as to perform
al-hagg tamattu. Gabir's answer means that if that man reaches
Makka on the day of ‘Arafa or later, he may not do so. Otherwise, he
may do so.

In this fatwa we find one of Gabir’s well-known opinions: “A/-
‘umra can be performed once a year only.” This opinion is attributed
to him in many Ibadi scripts.

In his Bayan al-Sar‘, Muhammad al-Kindi reported that Gabir
said: “As the al-hagg, the al- umra may only be performed once a
year.” The same can be found in Ahmad al-Kind?’s Musannaf.'%

According to a§-§ammﬁlﬂ’s Idah, Ahmad al-KindT’s Musannaf,
and Muhammad al-Kindi’s Bayan al-Sar‘, Gabir ibn Zayd said: “Al-
hagg may be performed once a year only. A/- umra may be performed
once a year only.”!8

In his Wad ", Sayh al-Gannawuni and Atfayyi§ in his Sarh al-Nil
unanimously report that: “According to Gabir ibn Zayd, al-hagg may
be performed once a year only. Al- umra may be performed once a

year only.”!%7

According to Fatwa 57, Gabir believes that one may make a
testament to the effect that a person performs al-hagg on his behalf;

and such testament may be implemented after the person who made

185 a]-Kindi 1985b, Vol. 22: 88.

al-Kind1 al-Musannaf 1985, Vol. 8: 183.

186 a]-Kindi 1985b, Vol. 22: 160; Vol. 23: 108.
al-Kindi, al-Musannaf 1985, Vol. 8: 102.
a§-Sammahi 1970, Vol. 2: 227.

187 al-Gannawuni 2015: 357.

Atfayyis 1986, Vol. 4, p. 6; Vol. 12: 510.
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the testament has passed away by using the money he left for the
purpose. In his Atar, ar-Rabi‘ ibn Habib mentions Gabir ibn Zayd’s
fatwa regarding this aspect. Dimam reported that Abi §-Sa‘ta’ said:
“If a man makes a testament to the effect that a person performs al-
hagg on his behalf, his testament may be implemented after his
death.”188

In his fatwa, Gabir said that one of the deceased woman’s
relatives may perform al-hagg on her behalf using her money as long
as he is in need of that money. The point here is the performance of
al-hagg on behalf of someone else. To this topic we can find many
statements attributed to Gabir ibn Zayd.

According to ar-Rabi’ ibn Habib’s Musnad, Gabir ibn Zayd
received from Anas ibn Malik the case of a man who had asked the
Messenger of Allah: “My mother is too old to ride a camel. May I
perform al-hagg on her behalf?” The Prophet replied: “Yes, you
may.”!%

According to ar-Rabi’ ibn Habib’s Musnad, Gabir ibn Zayd
reported that ‘Abdallah ibn ‘Abbas said: “Al-Fadl ibn ‘Abbas was
riding behind the Messenger of Allah when a woman from Hat'am
came. Al-Fadl started looking at her and she started looking at him.
The Prophet turned al-Fadl’s face to the other side. The woman said:
‘O Messenger of Allah, the command of Allah has come for His
slaves to perform al-hagg, but my father is too old to ride. May I
perform al-hagg on his behalf?” He said: ‘Had there been a debt on
your father, would you have paid it or not?” She said: “Yes, I would.’
He said: ‘So be it.””!1%?

According to an-Nasa'T’s Sunan, Abi §-Sa‘ta’ received from
‘Abdallah ibn ‘Abbas the story of a man who had asked the Prophet:
“‘My father is an old man. Can I perform al-hagg on his behalf?” The
Prophet replied: ‘Don’t you think that if your father owed a debt and

188 ar-Rabi‘ Atar year n/a: 39.
189 ar-Rabi‘ 2011, Vol. 2: 101.
190 Thid., Vol. 2: 100.
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you paid it off, that would be sufficient to clear his debt?’ He said:
‘Yes.” He said: ‘Then perform al-hagg on behalf of your father.””!°!
According to at-Tabarani’s Mu ‘Sam al-awsdt, Abi §-Sa‘td’
reported that ‘Abdallah ibn ‘Abbas said: “A man asked the Prophet:
‘My father is too old to perform al-hagg. May I perform al-hagg on
his behalf?’ The Prophet replied: ‘Don't you think that if your father

owed a debt and you paid it off, that would be good enough?>>1%2

Fatwa 91 deals with a case in which a person intending to
perform the al-hagg is prevented from doing so for some reason
(termed as al-ihsar). Gabir’s opinion is that “since one fulfilled the
requirements of al-hagg and al- ‘umra, he need not to perform the rite
of Hadi (animal sacrifice) for the al-hagg for which he requested
permission unless he does this as a voluntary act. That voluntary act
will be rewarded by Allah the Most Generous.”

According to the well-known opinion in the Ibadi school, if a
person is prevented from the performance of al-hagg and (s)he
already has acquired his sacrificial animal, then (s)he needs to slay the
animal, take off his or her ihiram, and perform al-hagg the following
year. However, some scholars argue that (s)he needs not to do so. In
any case, if that person does not yet have his sacrificial animal, then
(s)he has to do nothing. This is applicable according to the fatwa at
hand. However, that person may do a voluntary sacrificial act if (s)he

so desires. A case like this is mentioned in the Qur’an:
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5.3 Jurisprudence Relating to Family Law

As shown in Table 9 (see Appendix page 189), 39 jurisprudence

matters fall under the family law (figh al-usra), representing almost

191 an-Nasa’12001: 642.
an-Nasa'1 2001, Vol. 4: 12.

192 at-Tabarani 1999, Vol. 1: 405.
193 Qur’an (2:196).
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one third of Gabir’s fatwas. The jurisprudence topics are: Marriage
(an-nikah, 27), divorce (at-talaq, 4), abstinence (al-ila’, 2), temporary
abstinence (al- idda, 2), lineage (al-nasab, 2), compensated divorce
(al-hul’, 1) and nurturing (ar-rida ") (1).

Matters related to marriage represent approximately two thirds
of the fatwas related to the family law. Matters related to divorce
represent 10%. The rest are concerned with matters related to al-ila’,

al-‘idda, al-nasab, al-hul‘, and ar-rida .

Matters Related to Marriage
There are 27 matters related to marriage outlined here which

pertain to sexual relations and the dowry (see Appendix Table 10
page 190). The table shows that the matters covered fall in the
following categories:

- Matters related to sexual relations (17 matters)

- Matters related to adultery (7 matters)

- Matters related to dowry (3 matters).

Fatwa 11 is about a man who was deceived, when he bought a
female slave. The seller sold her, claiming that she was healthy.
However, the buyer found out that she was suffering from a mental
disorder. He discovered the deception after sleeping with her. Here
Gabir offers two options:

- The buyer makes a compromise with the seller in which the
buyer shall bear compensation for sleeping with her.

- If that compromise cannot be reached, then her price shall be
estimated. If her estimated price is less than the above-
mentioned compensation, then she shall be owned by the
buyer.

- However, the buyer may not return her to the seller and
redeem the entire price he paid for her because he slept with

her. Doing so means that he received an unlawful increase (the
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sexual intercourse) which, in Gabir’s opinion, shall constitute

a form of ar-riba.

Fatwa 13 deals with a conversation between a wife and a
husband. The husband told his wife that he had committed adultery
once, then he told her that he was joking and just wanted to vex her.
Such act does not adversely affect the marital relationship. However,
he is accountable for such a lie. Therefore, Gabir believes that the
husband has committed a sin as he lied.

The wife needs to pay no heed to that incident. Only if the wife
would witness with her own eyes her husband committing adultery
then they need to resort to al-li ‘an (J=) [sworn allegation of adultery
committed by one’s spouse, i.e., ‘mutual cursing’].

While Gabir’s wording in this case remains cautious, his
judgement — as far as we can derive from similar cases - will have
deemed such act as impermissible. The wife may not retain that
marital relationship. According to Gabir, if a spouse commits adultery
or a similar sin, the couple must be separated. Gabir’s opinion in this
respect is recalled by al-Gaytali in his Qawa ‘id al-Islam as well as his
Qandtir al-Hayrat: “A woman asked Gabir ibn Zayd: ‘My husband
did it with my ewe. May I have its milk?” Gabir replied: ‘Do you ask
me about the milk of your ewe after your husband has become haram
for you?’ Gabir ibn Zayd deemed the milk of that ewe repugnant.”!®*

Atfayyis has a different opinion. According to his Sarh al-Nil: If
a spouse — not being serious — admits to his or her partner that (s)he
has committed adultery, such partner will not be haram for the other
one. The other party should not believe that confession. When
annoyed by thoughts of that matter, the affected party should resist

them.!%s

194 al-Gaytali 1998, Vol. 3: 225.
195 Atfayyis 1985, Vol. 11: 479.
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Fatwa 14 deals with marriage to a man, who has been accused
of committing adultery, but who was not convicted. According to
Gabir, the woman to whom that man proposed, may marry him.

Gabir believes that she may not marry a man who was convicted
of and consequently punished for adultery. Abii Hurayra reported that
the Messenger of Allah said: “The adulterer who has been flogged [as
a punishment for his sin] shall not marry anyone but a woman who

was convicted like him.”!%¢

Fatwa 16 deals with marriage to one’s mother’s fellow wife.
Gabir deems that as impermissible. According to Gabir’s practice, it
can be inferred that the term “impermissible” in this case means
“haram”.

Other Ibadi scholars have also deemed this behaviour as
impermissible, just as Gabir ibn Zayd did. Atfayyi3 in his Sarh al-Nil
wrote: “It is impermissible for a man to marry his mother’s fellow
wife, who is/was married to a man other than his father, whether that
marriage was before or after that son’s birth, and whether she was a
fellow wife before or after she became his mother-in-law, and whether
his own mother is alive or dead, and whether another man, other than
his father, married that son’s mother and her fellow wife one after the

other.”!?

Fatwa 17 deals with pre-marriage relationships and their affect
on marriage. In Fatwa 14 we came to know that prohibited pre-
marriage relationships make the marriage of both parties with each
other unlawful. Unlike scholars of all other Islamic schools, Ibadi
scholars have adopted this definite opinion. Non-Ibadis believe that

repentance makes such marriage lawful.

196 Tbn Hanbal 1994, Vol. 2: Hadith 621.
Abu Dawiid 2001:Hadith 328.
197 Atfayyi$ 1985, Vol. 10: 177.
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Gabir expresses his belief that committing acts such as gazing
and touching before marriage are not as grave as adultery, and do not
render both parties unmarriageable to each other. This opinion is also
adopted by at-Tamini as mentioned in Sarh al-Nil. ' However,
according to the prevailing strict opinion in Ibadi school, looking at
and touching the other party’s pudenda renders both parties
unmarriageable to each other.!”

The author of Manhag al-Talibin comments on the issue: “... If
a man, deliberately or undeliberately, touches the genitals of a woman,
he may not marry her or her daughter. Some scholars believe that this
applies only if that touch was on purpose. It is reported that
Muhammad ibn Mahbiib said: ‘If a man touches a woman’s genitals,
mistaking her for his wife, and she turns out to be his mother-in-law,
his wife will be haram for him.” So, one should be very careful in this
regard. It is said: Sexual things may ruin your life.””?%

Another version of a verdict in such a case was attributed to
Gabir ibn Zayd in Ibn Abi Sayba al-*Absi’s Musannaf. Gabir ibn Zayd
was asked about a man, who saw or touched with his hand his female
slave’s genitals; then, later, he gave her to his son as a gift. Is he
allowed to have vaginal sex with her? Gabir replied: “No, neither the

father nor the son may do so.”?!

Fatwa 23 explains how sexual intercourse is performed in a
lawful way. This is what is written in the Holy Qur’an:
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Gabir explains the meaning of this Quranic verse. By doing so he

refutes the misconception that this verse allows men to practise anal

sex with their wives. That’s why Gabir uses the term ‘vaginal sex’.

198 Tbid., p. 160.

199 as5-Salimi 2010, Vol. 2: 423.
200 45-Saqsi, 1978, Vol. 15: 40.
201 51-* Absi 1989, Vol. 3: 480.
202 Qur’an (2:223).
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Moreover, he explains that the couple may practise vaginal sex taking
any position they like.

According to Muhammad al-Kind?’s Bayan al-Sar‘ and Ahmad
al-Kindi’s Musannaf, Gabir ibn Zayd asked ‘A’i$a how the Messenger
of Allah practised his intimate relations with his wives. She replied:
“[He used to do so] while sitting, lying on his back, or standing. He
did not take the posture adopted by animals [in this respect].”2%

Gabir ibn Zayd asserts that it is unlawful to practise anal sex
with one’s wife. Many of Gabir’s pronouncements support that.

According to Agwibat Ibn Halfiin, Gabir ibn Zayd received from
‘Abdallah ibn ‘Abbas that the Prophet said: “Allah is not too shy to
tell the truth. Do not practise anal sex with women. Those who
practise it shall dwell in fire forever.”?*

According to Ibn Abi Sayba al-‘Absi’s Musannaf, Gabir ibn
Zayd said: “Practising anal sex is more strictly prohibited than other
things.” Qatada commented: “We think that Gabir meant that it is
more prohibited than sins that are punishable with stoning.”2%

According to as-Suyiti’s Durr al-Mantir, both Tbn Abi Sayba
and Ibn AbT d-Dunya reported that Gabir ibn Zayd said: “Practising

anal sex is more prohibited than adultery.”?%

In Fatwa 36 Gabir wants to clarify an error, which many
scholars of his time committed while interpreting some of ‘Abdallah
ibn ‘Abbas’s words. They took them to pertain to a Muslim who
committed adultery. As one of the pupils of ‘Abdallah ibn ‘Abbas,
Gabir explains that they only apply to non-Muslims who fornicated
and then, later, embraced Islam.

Gabir ibn Zayd’s fatwa can be found in Agwibat Ibn Halfin:

From ‘Amr ibn Dinar it is said that Gabir ibn Zayd commented on

203 a]-Kindt 1985b, Vols. 49-50: 312.
al-Kindi 1985b, Vol. 2: 111; Vol. 35: 152.
204 Ibn Halflin 1974: 54.

205 a]-“AbsT 1989, Vol. 5: 497.

206 a5-Suyiit1 2011, Vol. 3: 499.
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‘Abdallah ibn ‘Abbas’s quotation “a relationship that began as an act
of adultery and eventually became a marriage!”, saying that ‘Abdallah
ibn ‘Abbas meant a case in which a man and a woman committed
adultery together before they embraced Islam. After they embrace
Islam, repent, and become righteous, they can marry each other.2”’
However, the author found a report that — to a certain extent -
contradicts with this fatwa. It is also attributed to Gabir ibn Zayd and
repeated by Muhammad al-Kindf in his Bayan al-Sar: A man had
committed adultery with a woman before they embraced Islam. May
they marry each other now? The answer is: Gabir was reported to

deem that impermissible.?’

Fatwa 46 deals with Islam’s attitude towards prostitutes and
marriage to them. Practicing that business is prohibited as Gabir
deems the prostitute as bad as the two parties who committed

adultery. According to Gabir, it is impermissible to marry a prostitute.

Gabir ibn Zayd’s fatwa seems to denote that the prostitute shall
also be punished. However, he does not specify her punishment. He
may mean fa zir [punishment for offences at the discretion of the
judge or ruler of the state]. Many Ibadi scholars have a different

opinion.

Fatwa 47 deals with a woman from Hurasan. She had a husband
there. When she left Hurasan for a “Land of War”, where she was
allowed to marry according to the religion and customs practiced
there, she got married again.

The question doesn’t mention the region, but apparently it was
also inhabited by Muslims. The text doesn’t give any clues about the
sect prevailing there. When the woman returned to Hurasan, she found

that her first husband had passed away. The question this case brought

207 Tbn Halfun 1974: 42.
208 3]-Kindi 1985b, Vols. 47-48: 247.

91



up, was whether this woman can again get married to a Muslim. Gabir
marks her behaviour as unlawful, and at the same time demands the
sender not to present him questions like this one again.

There is a discrepancy in this fatwa that cannot be resolved. It
speaks of a “Land of War”, but the text assumes that the subjects there
were Muslims. In old texts “Land of War” means the land controlled
by musrikin, who are at war with Muslims. It is a term describing
territories opposed to the “Land of Islam”. In between there can exist
a “Land of Convention”, which is a land controlled by non-Muslims,
who have entered with Muslims in a peace treaty.

The second problem here is the existence of an Islamic sect that
believes that a married woman may marry another man. Muslim sects,
including Ibadis, Sunnis, and Shiites, generally declare and enforce

the rule that a married woman may not marry another man.

In Fatwa 55, without offering his own explicit interpretation,
Gabir ibn Zayd reports that ‘Abdallah ibn ‘Abbas believes that if a
man accuses his female slave of committing adultery, he may not
retain her. In his Musannaf, Ahmad al-Kindi provides an explanation
of this issue: If a man accuses his wife of adultery, the issue shall be
referred to the judge, and they resort to al-muld ‘ana (mutual cursing).
The couple shall be separated, and they will never be allowed to marry
each other again in the future. If the wife admits that she has
committed adultery, her husband may not retain her. If a married man
commits adultery with one of his female slaves, they may not marry
each other. This ruling is based on the Qur’an:
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This applies when the male and female adulterers have been

convicted of and punished for their offense. In a case of fornication,

on the other hand, it is unanimously agreed among all Islamic schools

209 Qur’an (24:3).
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of thought that a male fornicator may marry only a female fornicator,
and that a female fornicator may only marry a male fornicator.?!

However, there is a report attributed to Gabir ibn Zayd in which
he gives a different opinion: ar-Rabi’ ibn Habib received word from
Dimam that Gabir ibn Zayd was asked about a husband who accused
his wife of adultery, but preferred not to resort to al-muld ‘ana. Gabir
ibn Zayd said: “He may have sexual relations with her. He is not to
blame if he does so0.”?!"

The accusation itself is not sufficient; without evidence the strict
interpretation need not apply.

To make both versions consistent with each other, it can be said
that Gabir ibn Zayd in the first case quoted ‘Abdallah ibn ‘Abbas in
this respect. Gabir ibn Zayd’s own opinion is recorded by ar-Rabi* ibn

Habib in the latter case.

Fatwa 56 deals with one of the problems that may be faced by
business partners: A partner betrays the other and breaches his rights.
In this case two men jointly bought a female slave. One of them had
sexual relations with her. Gabir ibn Zayd believes that such an act is a
case of fornication, because the female slave is jointly owned by the
two men, and thus neither of them may have sexual relations with her.

Since that man committed such an offense, his share of that
female slave shall be reduced by 50% as a punishment. If she gives
birth to a boy, the price of both of the female slave and her baby shall
be estimated. The betrayed partner shall be given half of the price of
the child.

Fatwa 58 deals with free women’s rights. One of them is that
her husband may not make a female slave her fellow wife. Gabir

deplores the man’s actions. In his opinion, the man needs either to be

210 a]-Kindt 1985b, Vol. 32: 203.
211 ar-Rabi* Atar year n/a: 35.
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separated from that female slave or his legal wife will have the choice:
she may retain her own marriage or be divorced.

Ibn Abi Sayba also stated that Gabir ibn Zayd reported that
‘Abdallah ibn ‘Abbas said: “If a man is married to a female slave and
then marries a free woman, the slave wife shall be deemed
divorced.”"?

In the light of that text, Gabir believes that a man may not be
married to a free woman and a slave at the same time.

Many Ibadi scholars have discussed the issue and its variants,
underlining its importance to fatwa-seekers. In his book Figh al-Imam
Gabir ibn Zayd, Bakkiish deals with that issue from a different
perspective. He claims that Gabir ibn Zayd had stated that a man may
resort to marry a female slave in order to avoid having illicit sexual
relations, and if he is not rich enough to marry a free woman. Both al-
Gasas in his Ahkam al-Qur’an*" and Ton Hazm in his al-Muhalla®*
report that Gabir ibn Zayd said: “If a man is to have sexual relations
with a female slave, he may marry her.”

But apparently Gabir also gives a limit to relations like these. In
his Mudawwana, Abi Ganim al-Hurasani wrote: “I asked Abu I-
Mu’arrig: ‘May a free man marry a female slave?’” He replied: ‘Abi
‘Ubayda told me that Gabir ibn Zayd reported that ‘Abdallah ibn
‘Abbas said: ‘A person may marry a female slave only if he will have
sexual relations with her. However, a free man may not marry more
than one female slaves.’”?!s

Seemingly contradictory, both a$-Safi‘T in his Umm and al-
Bayhagi in his Sunan al-kubra reported that ‘Atta asked Abii §-Sa‘ta

(i.e. Gabir ibn Zayd): “What is your opinion regarding marriage to

212 Tbn Abi Sayba 1989, Vol. 3: 468.
213 a]-Gasas 1993, Vol. 2: 158.

214 Ibn Hazm 2015, Vol. 8: 32.

215 al-Hurasani 2006, Vol. 2: 40.
al-Hurasani 2006, Vol. 1: 197.
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female slaves?”, and Gabir replied: “We are not allowed to marry
female slaves.”?!¢

To resolve the apparent contradiction, it is necessary to include
the question of wealth. In his Sunan al-kubra, al-Bayhaqi states that
Gabir ibn Zayd was asked: “May a free man, who can afford to marry
a free woman, marry a slave?” Gabir replied: “Only those who cannot
afford to marry free women and fear forbidden sexual relations may

marry a female slave.”"’

Fatwa 59 deals with masters’ rights in terms of their male and
female slaves. A master may, at any time, force his male slave to
marry or divorce his female slave. Other sources provide more
statements attributed to Gabir ibn Zayd in this respect.

In his Atar, ar-Rabi‘ ibn Habib reported that Aba a§-Sa‘ta said:
“In my opinion, a male slave does not have the right to divorce.?!® [His
opinion is based on the Quranic verse: (sis & 55 ¥ & sl i), 20

According to Ibn Hazm’s Muhalla, ‘Abd ar-Razzaq in his
Musannaf reported that Abii §-Sa‘ta said: “A male slave may divorce
his wife only if he has his master’s approval. Even if a male slave
twice divorces his wife, his master has the choice to approve or not
approve such divorce.”??

According to Ahmad al-Kindi’s Musannaf, Gabir was asked
about a man who bought a married female slave: What is he allowed
to do? Gabir replied: “The master may have sexual relations with her
only if she gets divorced. If her husband is a male slave, then the
master has the choice: he may have them divorced or keep them

married to each other.”??!

216 23-Safi 71 1993, Vol. 5: 11.

al-Bayhaqi 2004, Vol. 7: 174.

217 al-Bayhaqi 2004, Vol. 7: 174.

218 ar-Rabi‘ Atar year n/a: 48.

219 Qur’an (16:75).

220 < Abd ar-Razzaq 1983, Vol. 7: 239.

Ibn Hazm 2015, Vol. 9: 505; Vol. 10: 230-231.
221 3]-Kindi 1985b, Vols. 55-56: 64.

95



According to other accounts, Gabir ibn Zayd’s opinion in this
case was questioned by some well-known scholars of his era. For
instance, Sa‘id ibn Gubayr’s and Gabir ibn Zayd’s opinions were
completely at odds in this regard. The former strictly opposed the
latter’s judgement and he even said that Gabir was not telling the
truth. This, by the way, is one of the very few times that scholars of
that era commented harshly on their colleagues. Since the dissent and
the accusation are aimed at Gabir, they are quite remarkable.

According to ‘Abd ar-Razzaq’s Musannaf, Ayyib reported that
he said to Sa‘id ibn Gubayr: “Gabir ibn Zayd believes that a male
slave’s divorce is subject to his master’s approval.” Sa‘id ibn Gubayr
replied: “This is not true. It is the woman’s husband, who has absolute
authority over divorce.”???

According to Sunan Sa ‘id ibn Mansiir and Ton Abi Sayba al-
‘AbsT’s Musannaf, Ayyib said that he asked Sa‘id ibn Gubayr about a
case, in which the master agrees to let his male slave marry: Who will
have the authority over divorce? Sa‘id ibn Gubayr replied: “The
husband will.” Ayyiib said: “According to Gabir ibn Zayd, the master
has such authority.” Sa‘id ibn Gubayr replied: “Gabir ibn Zayd

lied.”?

Fatwa 60 affirms Gabir’s opinion regarding the issue of a
master’s authority over his slaves’ marriage and divorce (see Fatwa
No. 59). In the present case, Gabir’s statement involves the question
of temporary abstinence. He believes that al-‘idda of the captive
female slave starts as of the day of divorce, if she was divorced after
she and her husband had embraced Islam. Gabir also believes that free
women and female slaves are treated the same in terms of al- idda.
However, if the female slave was divorced before she and her husband

had embraced Islam, there is no need for a divorce under Islamic law

222 * Abd ar-Razzaq 1983, Vol. 7: 239.
Ibn Baraka 2007, Vol. 2: 277.
al-Qurtubi 2006, Vol. 5: 142.
223 Tbn Mansiir 1982, Vol. 1: 210, 243.
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at all. In this case, the ‘idda provision does not apply, but her master
needs to make sure that she is not pregnant before letting her marry

again, or before he takes her as a concubine.

Fatwas 69, 70 and 71 deal with women’s dowry and establish
that mutual consent is the cornerstone for a satisfactory solution. A
dowry may be in the form of cash (dithams and dinars), or a defined
price of a number of palm trees, crops, etc. Conditions both parties
agree upon shall prevail.

If no agreement is reached, then it all depends on the woman’s
choice. She may accept a dowry in the form of cash, palm trees etc.,
because the acceptance or the refusal of a dowry is one of her rights.
Her guardian may not waive or change the value of the dowry. Neither
may he make any agreements with the future husband without the
consent of the future wife.

If the dowry has not been initially specified, it shall be specified
in accordance with the custom adopted by the future wife’s tribe.

Dowry is one of the marriage conditions: Several Hadithahadit
were received from Gabir ibn Zayd in this respect, including the
following. According to ar-Rabi‘ ibn Habib’s Musnad, Gabir ibn Zayd
transmitted from ‘Abdallah ibn ‘Abbas that the Messenger of Allah
said: “Divorce may only apply after marriage. Az-Zihar (declaring
one’s wife as untouchable by saying: “You are like my mother!’) may
only apply after marriage. No slave may be freed before (s)he is
owned. No marriage may be completed without a guardian, a dowry

and two witnesses.””?*

Fatwa 74 deals with a specific aspect in the Islamic family law,
namely the effects of nurturing on marital relationships. These
include:

- A man may not be married to two sisters at the same time.

224 ar-Rabi‘ 2011, Vol. 2: 134, 138, 173.
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- After separation, the man may not re-marry any of the two
sisters.

It is worth mentioning that the content of Fatwa 74 was also
recorded by Abii Ganim al-Hurasani in his Mudawwana: A man
married a woman and had sexual relations with her. Later, he married
another woman, and had sexual relations with her, too. Then, he found
out that both wives are sisters. According to Gabir ibn Zayd, such a
man shall be separated from both wives. However, he may marry any
other marriageable woman.??

According to statements attributed to Gabir ibn Zayd, a man and
a woman may not marry each other if they were nurtured by the same
nurse when they were younger than two years old. Unlike all other
Islamic jurisprudence schools, the Ibadi school adopts this general
verdict. According to all other Islamic jurisprudence schools, a man
and a woman may not get married to each other if they were nurtured
more than five times by the same woman when they were younger
than two years old.

According to the Ibadi Qur'an commentator Aba 1-Hawariyan
(sometimes the name is given as al-Hawarion), Gabir ibn Zayd said
that they were deemed unmarriageable to each other if they were
nurtured only once by the same woman when they were younger than
two years old.??

Nurturing has the same effect of lineage and for instance results
in the rule that children nurtured by the same foster-mother should be
treated as siblings. According to ar-Rabi‘ ibn Habib’s Musnad, Gabir
ibn Zayd stated that ‘A’i3a said: “Aflah, my foster-uncle, sought my
permission to enter the house after higab was imposed on women.
However, I did not permit him. When the Messenger of Allah came
home I told him about that. He said: “You better admit your uncle

(into the house), for nurturing has the same effect of lineage.’”?*’

225 al-Hurasani 2006, Vol. 1: 199; Vol. 2: 27-28.
226 Abi al-Hawart 1991, Vol. 1: 216.
227 ar-Rabi1‘ 2011, Vol. 2: 136-137.
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According to ar-Rabi’ ibn Habib’s Atar, Abi as-Sa‘ta said:
“Nurturing and lineage have the same effect of making some people
unmarriageable to each other.”??

It is well-known that some companions suggested that the
Messenger of Allah wanted to be married to one of his female cousins,
namely the daughter of Hamzah.?” However, he said: “She is the
daughter of my foster-brother.” Therefore, he did not marry her. That
incident is mentioned by Qatada as transmitted from Gabir ibn
Zayd.»*

If it is established that a nurse nurtured both wives of a man,
both wives shall be treated as foster-sisters and need to be divorced
from the man. This is the second aspect of Gabir’s fatwa. According
to the Qur’an, a man is not allowed to be married to two sisters at the
same time.

(...) 1k 3 G V) RN G5 ) ass s, Kile Guaa

Gabir ibn Zayd commented: “Breaching such provision is
prohibited.”

The third aspect of Gabir’s fatwa means that after separation,
that man may not re-marry any of those foster sisters. This is Gabir’s
opinion, which prevails in the Ibadi jurisprudence school. Since the
man’s marriage with such foster-sisters was unlawful, both women are

deemed un-marriageable for him.

Fatwa 75 deals with types of women, whom men may not

marry. According to the Qur’an:
2525 55 a5 A5all (8 48 Gl 38 L W) ol (e 2851 580 La | ,ASE Y g

228 ar-Rabi* Atar year n/a: 35.

229 Both Prophet Muhammad and his uncle Hamzah were nurtured by the same
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According to Ibadi scholars, a woman becomes unmarriageable for a
man as soon as his father enters into a marriage contract with her
(even before consummation). The aim is to treat fathers with respect
and dignity. Gabir refers to the circumstance that men typically dislike
their wives’ ex-husbands, ex-fiancés etc. If a man is allowed to marry

his father’s ex-wife, he could begin to hate his own father.

Fatwa 76 deals with a ruling discussed in Fatwa No. 74: It is
unlawful to be married to two sisters at the same time. Here Gabir
stresses that in this regard, free women and slaves are treated the
same.

That ruling is attributed to Gabir ibn Zayd by ar-Rabi* ibn Habib
in his Atar: When asked about a man’s issue with two female slaves,
Gabir replied: “If he had sexual relations with one of them and then
left her, he may have sexual relations with the other sister only if he
sells the first sister, gives her to someone as a gift, or marries her off
to someone else.”?

In this context, another fatwa attributed to Gabir by Ibn Qudama
in his Mugni might be mentioned: “A man may not have sexual
relations with two female slaves at the same time. This opinion is

adopted by a range of scholars, including (...) Gabir ibn Zayd (...).”2*

Fatwa 85 deals with a man’s ejaculation outside the woman’s
vagina during a sexual intercourse (termed as a/- ‘azl). This was one of
the topics of family law, which were discussed extensively in the first
Higri century. It was first questioned when the Messenger of Allah
was still alive. Gabir ibn Zayd received from Abi Sa‘id al-Hudri the
Hadith in which that question was asked. According to ar-Rabi’ ibn
Habib’s Musnad, Aba ‘Ubayda reported from Gabir ibn Zayd that
Abii Sa‘1d al-Hudr said: “We went with the Messenger of Allah in the

232 Qur’an (4:22).
233 ar-Rabi* Atar year n/a: 64.
234 Ibn Qudama 1997, Vol. 7: 96.
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gazwa of Bani I-Mustaliq and we captured some captives, and the
long separation from our wives was pressing us hard. We thought it
best to practice al-‘azl (coitus interruptus). We asked Allah’s
Messenger (whether it was permissible). He said, ‘It is
unobjectionable. Any soul, (that Allah has) destined to exist, up to the
Day of Resurrection, will definitely come into existence.’”*

According to this Hadith practising al-‘az/ is permissible.
However, scholars believe that in terms of practising al- ‘azl, unlike
female slaves, free women must be asked for permission beforehand.
This is also stated by Gabir.

A number of Gabir ibn Zayd’s pronouncements support his
opinion mentioned here. According to Abli Ganim al-Hurasani’s
Mudawwana, Gabir ibn Zayd was asked about al- ‘azl, and his answer
was: “Al-‘azl is unobjectionable. All human beings destined to be
created will be created, even if their origin is put inside a solid
rock.”?¢

According to Ibn Abi Sayba al-‘Absi’s Musannaf, Gabir said:
“A man may practise al-‘az/ with his free wife only with her
consent.”’

According to Muhammad al-Kind?’s Bayan al-Sar‘ and Ahmad
al-Kindi’s Musannaf, Gabir ibn Zayd recorded that ‘Abdallah ibn
‘Abbas believed that practising al-‘azl is permissible under the
condition that a man has his free wife’s consent before practising al/-
‘azl with her. ‘Abdallah ibn ‘Abbas said: “It is like your own field.

You have the choice: either to irrigate it or not.”?*

Fatwa 96 deals with al- idda. A woman is confused because of
her unexpected menstruation. She believed that her menstrual cycle

had stopped. However, she experienced bleeding. In his statement

233 ar-Rabi‘ 2011, Vol. 2: 137-138.
236 al-Hurasani 2006, Vol. 2: 142.
237 a]-AbsT 1989, Vol. 3: 513.

238 3]-Kindi 1985b, Vol. 49-50: 313.
al-Kindt 1985b, Vol. 35: 158.
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Gabir indicates under which circumstances the woman shall be subject
to the provisions for women who no longer menstruate (al-‘idda
equals three months), or subject to the provisions for fertile women

(al- ‘idda equals three menstruations).

In Fatwa 97 Gabir states that whatever al-‘idda a woman is
subject to, she is not allowed to accept marriage during her waiting
period. If this happens, the man and woman must be separated, as this

action is in contradiction to Qur’an and Sunna.

In Fatwa 102 Gabir ibn Zayd deals with the effect of negligence
of paying az-zakat for female adornments. According to him, such az-
zakat is mandatory. But regarding the handling of such a case, Gabir
distinguishes between a woman who accepts the obligation of az-
zakat, and one who doesn’t.

If a wife denies that az-zakat is obligatory, then she is deemed a
disbeliever and the marriage shall be terminated. However, if she
generally accepts that az-zakat is mandatory, but simply doesn’t pay
for it for some reason not given in this case, then no further action is

needed. In this case she will be treated as Gabir suggests in Fatwa

101.

Fatwa 103 deals with marriage in the presence resp. absence of
the bride’s guardian. Here Gabir asserts what he established in many
statements attributed to him: a marriage contract needs to meet the
requirements imposed by the Messenger of Allah, including the
guardian requirement. He quotes ‘Abdallah ibn ‘Abbas so as to
support his opinion. According to Gabir ibn Zayd,

- A marriage contract may not be made in the absence of the
guardian.
- If a guardian is present, no agents may be used to represent

him.
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- If the woman does not have a guardian, then the judge shall be
her guardian. This opinion was attributed to Gabir ibn Zayd by
Muhammad al-KindT in his Bayan al-Sar . According to Gabir
ibn Zayd, “If the woman does not have a guardian, then she
may resort to the judge. The latter may play the role of her
guardian or appoint a man as her guardian. In this case, her
guardian shall marry her to a man she accepts as a husband as
long as a dowry is paid and two witnesses are present ...

- If a person gets married to a woman in the absence of her
guardian and sleeps with her, his marriage shall be null and
void and the marriage contract shall be forthwith terminated.
That man may never be married to that woman in the future.

- If a marriage contract is made without the consent of the
guardian and consummation takes place, then the guardian
shall have the choice. He may retain or terminate that marriage

contract.

It is important to note that both Muhammad al-Kindi, in his
Bayan al-Sar, and Ahmad al-Kindi, in his Musannaf, quoted the
entire fatwa. This means that both of them had access to Gabir’s
letters. 2 The following is a summary of Gabir ibn Zayd’s
pronouncements regarding marriage and the guardian requirement:

According to ar-Rabi' ibn Habib’s Musnad: Gabir ibn Zayd
received from ‘Abdallah ibn ‘Abbas that the Messenger of Allah said:
“There is no divorce before marriage. Az-Zihar may only apply after
marriage. There is no manumission before taking possession. No
marriage is completed without a guardian, a dowry and two
witnesses.”’!

According to Ibn "Abi Sayba al-‘AbsT in his Musannaf, Tbn
‘Abd al-Barr in his Tamhid, al-Qurtubi in his Tafsir, and Ibn Qudama

239 al-Kindi 1985b, Vol. 47-48: 341-342.
240 Ibid.:363-364.

al-Kind1 1985b, Vol. 32: 325-326.

241 ar-Rabi‘ 2011: 134, 138, 173.
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in his Mugni: Gabir ibn Zayd said: “No marriage contract may be
made in the absence of the bride’s guardian and two witnesses.”?*?

According to ar-Rabi‘ ibn Habib’s Azar, Dimam reported that
Abi §-Sa‘ta (i.e. Gabir ibn Zayd) deemed it impermissible to conduct
a marriage contract in the absence of the bride’s guardian and a group
of the tribe members.>*

This verdict is also transmitted by Ibn Halfun, who quotes
Dimam that Abu $-Sa‘ta deemed it impermissible to conduct a
marriage contract in the absence of the bride’s guardian and a group
of the tribe members.?** Ibn Halftin also cited several other statements
attributed to Gabir ibn Zayd in this matter.2+s

According to Muhammad al-Kindi’s Bayan, Gabir ibn Zayd
said: “No marriage contract may be conducted without the bride’s
guardian. If a couple is found in breach of that, a (punitive) action
shall be taken (...).”2*¢

According to Ibn ’Abi Sayba, a woman asked Gabir ibn Zayd:
“‘I have conducted my marriage by myself [i.e. in the absence of her
guardian].” Gabir said: ‘Now you tell me that you have committed
adultery.” The woman was shocked and left.””>*

According to Sa‘id ibn Mansiir, Gabir ibn Zayd was working on
a falag (irrigation channel) when a woman came and asked him: “‘Are
you Abii §-Sa‘ta?” He said: ‘Yes, I am.” She said: “What do you think
of a woman who conducted her marriage contract by herself [i.e. in
the absence of her guardian]?’ He said: ‘According to the Arabs’

tradition that woman is called “a prostitute”.” She exclaimed: “Your

242 Ton Abi Sayba 1989, Vol. 3: 454.

Ibn ‘Abd al-Barr 1967, Vol. 19: 84.

Ibn Qudama 1997, Vol. 7: 6, 8.
al-Qurtubi 2006, Vol. 3: 72.
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words are very obscene!’ He replied: ‘The person who committed

unlawful intercourse is more obscene.””>*

Fatwa 105 refers to a man that vowed not to intercourse with
his wife. This fatwa deals with a case in which a man told his wife
that he believes that she has become haram for him. Gabir’s answer is
that it depends on the man’s intention: What did he really mean with
saying so? If he really means that his wife has become haram for him,
then his wife will be so (just as in a case of irrevocable divorce).

According to al-Wargilant’s ‘Ad! wal-insaf, this matter was
controversial in Gabir’s era. Companions and prominent scholars had
different opinions about that matter. According to Gabir ibn Zayd and
Masriiq ibn al-Agda‘, if a man tells his wife that he believes that she
has become haram for him, then - in “AlT’s opinion - she has become
just like a woman who was irrevocably divorced. Contradicting this
view, ‘Umar ibn al-Hattab believes that she has become just like a
woman who was revocably divorced. According to a third opinion
shared by other companions, she has become just like a woman who
was revocably divorced but for whom the grace period of re-marriage
to her ex-husband has expired.

Regarding the husband, Masriiq, Gabir ibn Zayd and other
jurists believe that in a case like this the man needs to expiate for a
broken oath. This opinion was eventually adopted by the vast majority
of scholars.2** Gabir’s judgement in that matter is transmitted in many
versions, including three statements found in ar-Rabi‘ ibn Habib’s
Atar:

Dimam reported that Abu $-Sa‘ta was asked about a case in
which a man had said to his wife: “My penis is now haram for your
vagina (i.e. I am no longer allowed to have intercourse with you!)”

Gabir said: “His words would not prevent him from having

248 Ibn Manstir 1982, Vol. 1: 176.
249 al-Wargilani 1985, Vol. 2: 5-6.
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intercourse with her. Besides, his words do not constitute a divorce.
Now I wonder if he needs to expiate for a broken oath or not.”>>°

Dimam reported that Abu $-Sa‘ta was asked about a case in
which a man said: “Now permissible things have become haram for
me.” Gabir said: “He needs to expiate for a broken oath.”?!

Dimam reported that Abu $-Sa‘ta was asked about a case in
which a man said: “Now permissible things have become haram for
me.” That man has a wife and his above-mentioned words were about
her. However, he does not mean to divorce her. Gabir said: “He needs
to expiate for a broken oath.”??

According to Abii Ganim al-Hurasani’s Mudawwana, Gabir ibn
Zayd reported that ‘Abdallah ibn ‘Abbas said: “When someone says
that permissible things have become haram for him/her, (s)he needs to
expiate for a broken oath.” 23

According to ad-Darqutni, Gabir ibn Zayd reported that
‘Abdallah ibn ‘Abbas was asked about a man who said that
permissible things have become haram for him. ‘Abdallah ibn ‘Abbas
said: “He needs to expiate for a broken oath.” 2%

Some scholars narrated that al-Hassan and Gabir ibn Zayd were
asked about a man who said that all permissible things have become

haram for him. They said: “He needs to expiate for a broken oath.” 2%

Fatwa 106 reports of a man, who said to his wife: “I fear that
you may have committed adultery.” According to Gabir, those words

that do not directly mean an accusation of adultery, are deemed an

250 ar-Rabi* year n/a: 54.

21 Ibid.: 36-37.

252 Tbid.: 45.
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expression of suspicion. The man should have avoided uttering such
words.

A number of accounts attributed to Gabir ibn Zayd tell us about
similar situations. Gabir’s opinion in all of these situations is the
same, even if he chose different terms to express it:

According to ar-Rabi‘ ibn Habib’s Atar, Dimam said that as
soon as a man had arrived home, his young children surrounded him.
[Annoyed by the children’s behaviour,] the man said to his wife:
“Take those bastards away!” Gabir said: “Leave the veil put by Allah
untouched!”*

According to Muhammad al-Kind?’s Bayan al-Sar‘: “A man
went home carrying a number of watermelons that he bought for
trade. As soon as his young children saw him, they surrounded him.
The man said to his wife: ‘Take those bastards away!’ The wife
exclaimed: ‘Watch your words!” The man replied: ‘You are not an
adulteress!” The couple went to Gabir ibn Zayd and asked him about
that. Gabir said: ‘No harm done on the part of either of you!””2

A§-Sammahi also stated that a woman told Dimam that her
husband said to her “Take those bastards away!” as he was talking
about their own children. Dimam promised her that he would ask
Gabir about that. Later, Dimam asked Gabir about the man’s words.
Gabir replied: “No harm has been done. They should not have told

anybody about the incident.”?*

Having sexual relations with two female slaves at the same time
is discussed in Fatwa 118. The same issue was discussed in Fatwa
21. In both fatwas, Gabir ibn Zayd believes that a man may have
sexual intercourse with his wife or a female slave in a place where
nobody can see them. If a man has two wives, he may not have sexual

relations with them at the same time.

256 ar-Rabi year n/a: 37.
257 al—Iv(indT 1985b, Vol. 71: 99-100; Vol. 47-48: 555.
258 a§-Sammahi 1970, Vol. 1: 82; 84.
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According to al-Buhari’s Tarih al-kabir, Gabir ibn Zayd said:
“A man is not allowed to have sexual relations with two female slaves

at the same time.”>>°

Matters related to Divorce
In Gabir’s letters, there are four fatwas dealing with the subject

of divorce. (see Appendix, Table 11, p. 191)

Fatwa 60 raises the question as to under which circumstances a
new master may marry a female slave who was married to a male
slave that was then separated from her. This fatwa was already dealt
with under the topic of a master’s authority over his slave and its
limits (see page 96, also refer to fatwa 59). With regard to the topic of
divorce, Gabir stated that the new master needs to look for the old
master. Otherwise, he may not enter into relations with the female
slave. Her first marriage remains valid and effective as it was legally

conjoined.

In Fatwa 94, Gabir explains that al-hul  serves as an alternative
separation procedure between couples. The husband does not have the
right to force his (ex-)wife to re-marry him. Gabir believes that al-hul
is final and thus not like a divorce, because a revocably-divorced
woman may be re-married by her husband. With al-hul‘, a woman
sacrifices a portion of her money/property in order to be released from
the marriage bond.

Scholars dealt with that issue. Among the accounts citing
Gabir’s opinion in this respect, some are contradictory.

According to ar-Rabi’ ibn Habib’s Atar, Abi §-Sa‘ta said: “Al-
hul “ is not divorce. If the husband proposes to re-marry the wife, then

he will have three times of divorce at his proposal.”*

259 al-Buhari 1960, Vol. 6: 48.
260 ar-Rabi* year n/a: 50.
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This is one of the differences between al-hul‘ and divorce. Al-
hul “ may not be deemed a divorce. If the couple re-marries each other,
the husband shall have three times of divorce at his proposal.

This is supported by another account attributed to Gabir ibn
Zayd by Abii Ganim al-Hurasani in his Mudawwana, a$-Sammahi in
his Siyar, and ad-Dargini in his Tabagat: Gabir ibn Zayd reported that
‘Abdallah ibn ‘Abbas believed that al-hul * is not divorce.?*!

One of the Ibadi scholars who adopted an opposing opinion is
Muhammad ibn Baraka. According to his Kitab al-Gami*, al-hul‘
gives the woman freedom as if it were a divorce. However, Gabir ibn

Zayd believed that it is not s0.22

Fatwa 95 deals with more than one issue, including: (1) A man
married a virgin who is too young to menstruate. During her waiting
period (al- idda), she menstruated for the first time in her life. (2) And
what about a divorced woman who no longer menstruates, but
happened to menstruate during her waiting period? (3) And what
about divorced women, whose menstruation takes a longer time than
usual during their waiting period? (4) And what about a divorced
woman who does not menstruate during her waiting period?

Gabir begins his answer with a general remark, saying that
according to ‘Abdallah ibn ‘Abbas, God made menstruation a means
by which one can tell whether a woman is pregnant or not. Her
waiting period shall begin from the day on which she menstruated for
the first time, as some young women conceive before menstruating for
the first time.

Gabir’s answer doesn’t address the case of the divorced virgin

(about a woman that was divorced before consummation) and points

261 g]-Hurasani 2006, Vol. 2: 55.
Ibid. 2006, Vol. 1: 238.
ad-Dargint 1974, Vol. 2: 449-450.
as-Sammahi 1987, Vol. 2: 92-93.
262 Tbn Baraka 2007, Vol. 2: 196.
al-‘Awtabi 1994, Vol. 10: 47.
al-Kindi 1985b, Vol. 38: 62.
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the poser of the question to the Holy Qu’ran which appears to give an
answer to the issue:
K0 Gl 4 g8 b a8 il 48286 13) 154l Gl

With regard to the other questions, Gabir ibn Zayd again refers
to ‘Abdallah ibn ‘Abbas’ opinion in this respect: If the woman
menstruates, then she is not pregnant. al- ‘idda was imposed so as to
make sure that the divorced woman is not pregnant. According to
Gabir, both divorced women who menstruate, and divorced women
whose menstruation exceeds its usual period, shall calculate their al-
idda using the times of menstruation.

In Gabir ibn Zayd’s opinion, what generally matters is making
sure that the divorced woman is not pregnant. Therefore, he relies on
the signs that reflect that the divorced woman is not pregnant. The aim
here is to avoid conflicts of lineage, alimony, inheritance, etc., in case
the divorced woman re-marries. Therefore, Gabir draws the attention
to the fact that sometimes pregnant women menstruate, and a woman

who has never menstruated may become pregnant.

Fatwa 104 deals with a controversial matter about which
scholars in Gabir’s era debated heavily, namely whether a divorce
made by a dying person is effective or not. The decision about this
issue affects the widow’s al- ‘idda and share of her former husband’s
legacy. According to Gabir, this divorce is deemed ineffective as long
as the man is feared to die within a short period, and, as a result, she is
entitled to her dowry and share of his legacy. On the other hand,
‘Abdallah ibn ‘Abbas believed that such divorce is effective, and if
she re-marries she will be entitled to neither her dowry nor a share of
her former husband’s legacy. Nonetheless, Gabir believes that even if
the woman re-marries, she will still be entitled to both her dowry and

her share of her former husband’s legacy.

263 Qur’an (33:49).
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It is well known that the Qur’an stipulates that al- idda is not
applicable to any divorced woman if the marriage was never
consummated (see Fatwa No. 95). Moreover, such a woman shall be
entitled to only a half of her dowry.

264 £ 5 L Calath Ay 53 (il il i 385 G 2 G 8 G B 58 35

In his Mugni, Ibn Qudama mentioned another statement
expressed by Gabir concerning a similar issue: If a dying man
divorces his wife three times before consummation, Gabir’s main
answer is this one: “She shall be entitled to half of her dowry, but she
shall not be entitled to a share of his legacy, and she need not observe
al-‘idda.” A similar statement is also transmitted by Ahmad: “Gabir
ibn Zayd believes that she (the divorced wife) shall not be entitled to a
share of his legacy, and she need not observe al- idda.” Opposing this
view, Al-Hassan said: “She shall be entitled to a share of his

legacy.””>%

Matters Related to Abstinence

Two fatwas are related to a case in which the husband takes an
oath not to have sexual intercourse with his wife, termed as al-ila’ (
¢2Y)). The following paragraphs will discuss those matters. (see

Appendix, Table 12, p. 191)

Fatwa 119 is the first one that deals with al-ila’. According to
Gabir ibn Zayd, al-ila’ is in principle not applicable in relationships
with female slaves, but if a man takes an oath not to have sexual
relations with his female slave and then he changes his mind, he still
has to expiate for a broken oath.

Gabir ibn Zayd explains that al-ila’ is different from az -zihar

(divorcing one’s wife by declaring her to be ‘like my mother’). He

264 Qur’an (2:237).
265 Ibn Qudama 1997, Vol. 6: 269.
Ibid., Vol. 7: 220.
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believes that az -zihar applies to free women and female slaves alike,

but al-ila’ applies only to free women.

Fatwa 120 deals with the same subject. A man vowed not to
have sexual relations with his wife for a month, and a month elapsed.
According to Gabir, that man needs to expiate by feeding ten poor
people, because sexual abstinence is generally not intended in
marriage.

Gabir adds that if a man vows not to have sexual relations with
his wife for a month, and several months elapse and yet he fails to
have sexual intercourse with her, then he needs to declare to his wife
that he does not mean to practise al-ila’. He needs to explain to her
why he did not have sexual relations with her during the excessive
period. If he fails to explain his reasons to her, then he needs to
expiate for a broken oath.

Gabir quoted ‘Tkrima’s opinion: All periods of abstinence are
treated the same in terms of the man’s need to expiate for a broken
oath.

In his Mawsii ‘at atar al-Imam Gabir ibn Zayd, Tbrahim Bu
Larwah2% mentioned more of Gabir’s pronouncements related to al-

ila’.

Matters Related to Temporary Abstinence
In Gabir ibn Zayd’s letters we find two matters related to al-
idda (waiting period), the following paragraphs will discuss those

matters. (see Appendix, Table 13, p. 192)

Fatwa 50 deals with a case in which a woman who is still
observing her al- ‘idda, promises to marry a man after her al-‘idda
expires. In Islamic terms, such an act is unacceptable. The Qur’an

stipulates that:

266 By Larwah 2006, Vol. 2: 152.
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Therefore, Gabir believes that that woman may not marry that man. If

they get married to each other after al-‘idda expires, they must be
separated from each other, and the man may not re-marry her.

Gabir quotes ‘Abdallah ibn ‘Abbas’ opinion, even though he

himself is of a different opinion.

Fatwa 63 is similar to that of Fatwa 95, but in the case at hand it
is about a girl who gets married before her first menstruation and
divorced after consummation. The divorced girl menstruated only ten
days before the three months waiting period expired: How should that
divorced girl calculate her al- idda? According to Gabir, her al- idda
starts on the day she menstruated. She has to wait until she
menstruates three additional times. The period preceding her first day
of menstruation shall not be taken into consideration.

Gabir ibn Zayd’s opinion in this matter is mentioned by Ibn Abi
Sayba al-‘Absi in his Musannaf: Gabir was asked about a case in
which a man married a girl who had never menstruated. After
consummation she was divorced. Two months and twenty five days
later, she menstruated. Gabir ibn Zayd replied: “She has to wait for
three additional menstruations.” ‘Abdallah ibn ‘Abbas adopted the

same opinion.2*®

Matters Related to Compensated Divorce
Regarding the topic of compensated divorce (al-hul), Gabir

discusses only one matter.

Fatwa 107 deals with a trick made by a wife to separate from

her husband. According to Gabir ibn Zayd, the trick resulted in a case

267 Qur’an (2:235).
268 a]- AbsT 1989, Vol. 4: 80.
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of real al-hul* (&31)). Here we have a woman who several times has
offered her husband to practise al-hul‘ but he kept refusing her offer.
One day, she asked him to sell her a divorce for one thousand
dirhams. Thinking that the result will be a revocable divorce from
which he would gain a lot of money, the husband agreed.

According to Gabir ibn Zayd, the result was al-hul ‘ rather than a

revocable divorce.

In Fatwa 94 Gabir ibn Zayd explains the difference between al-

hul “ and divorce, as was already discussed before (see page 109).

Matters Related to Lineage
In Gabir’s letters, only one matter is related to lineage (a/-

nasab).

Fatwa 12: A man married a woman and she gave birth to more
than one child. Later, he discovered that she is a female slave and that
he was deceived.

This fatwa deals with deception and its consequences. The man
was deceived by the family of the woman. What should he do after
discovering the deception?

According to Gabir ibn Zayd, the children shall be treated as
free people; the marriage is deemed terminated because of the
deception; and the woman needs to repay the man her dowry.

A more detailed version of this fatwa can be found in
Muhammad al-Kindi’s Baydan al-Sar ?® and it is also mentioned in

Manhag al-Talibin.*"°

Matters Related to Nurturing aka Breastfeeding

On the subject nurturing (ar-rida ‘) there is one fatwa only.

269 al—Iv(indT 1985b, Vol. 47-48: 226.
270 23-Saqs1 1978, Vol. 15: 232.
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In Fatwa 49, Gabir ibn Zayd deals with a case in which a man
divoced his wife and they have a very young baby. To secure his
baby’s integrity, and out of fear that the ex-wife may become too busy
to look after the baby if she re-marries, the ex-husband agreed to bear
her expenditures for two years provided that she does not re-marry
during such period.

According to Gabir ibn Zayd, this condition is detestable, and if
she accepts that condition but later she fails to satisfy it, she would not
be deemed to have committed a sin. For example, she may re-marry
and prematurely terminate the nurturing period of the baby. However,
in this case she would not be eligible to receive the money agreed
upon. Only the nurturing period that precedes her re-marriage shall be
financially covered by the ex-husband. She has to refund the ex-
husband any money she received after the date on which she re-
married unless the ex-husband waives that right. On the other hand, it
is good if the ex-wife waives her right to the money paid for

nurturing.

5.4 Jurisprudence Relating to Transactions

As shown in Table 14 (see Appendix, p. 192), thirty one
jurisprudence matters fall under the jurisprudence of transactions
representing 26% of Gabir’s fatwas. The following lines will analyze
the content of the jurisprudence matters beginning with sales matters.

(Table 15, p. 192)

Matters Related to Sales

According to Fatwa 4, Gabir stated that a sale of a tree includes
the sale of the piece of land underneath its roots because the tree
cannot live without that piece of land. Therefore, the sale of such a
piece of land is automatically included in the sale of the tree even if it
is not explicitly expressed in the sale contract. This means that the

seller’s claim is fruitless.
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Fatwa 5 deals with a sale conducted by an unauthorized agent,
termed as bay* al-fuduli. Ibadi scholars and other Islamic jurispru-
dence schools in general have two opinions regarding this kind of
sale.

First: It is permissible, but it shall be effective only upon the
owner’s approval. Second: It is impermissible. Such sale is invalid.

Gabir ibn Zayd’s fatwa, in which he quoted judge Hasim’s rul-
ing, reflects the second opinion. He deems the sale invalid. The plot of
land shall be returned to its owner. He added that if the true owner
chooses to sell, the price of the plot of land shall be estimated. If its
price is more than the price collected by the unauthorized agent, the
agent shall make up the difference.

If the buyer has already cultivated that plot of land and spent
money thereon, the land owner shall compensate him for the expenses

he incurred and the work he has done.

Fatwa 7 deals with the purchase of Omani female slave. Ac-
cording to Gabir, such purchase is unlawful. Gabir’s ruling means that
even if those women are sold as female slaves, in fact they are free
women and must be treated as such. Sale of a free person is unlawful.

In Fatwa No. 73 Gabir deems it haram.

Fatwa 8 deals with a matter discussed earlier in fatwas related
to the Islamic family law: Master’s rights in terms of his slaves (see
Fatwas No. 59 and 60). The master has a free hand over his slaves. He
can have them married or divorced as he wishes. Likewise, he has a
free hand over the money and property of his slaves.

In the fatwa this ruling is confirmed. A slave man may not enter
in transactions without his master’s permission, even if it involves the
male slave’s own belongings. Gabir stated that it is not permitted, and

he dislikes anyone to buy from that male slave.
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However, Gabir ibn Zayd also strictly warns of injustice. If the
buyer learns that a certain property has been unrightfully taken by the

seller, (s)he may not purchase it.

Fatwa 15 deals with a case in which a person exchanges an item
for a similar one. For example, people in different locations swap
homes. According to Gabir, this deal is permissible, and Muslims used
to deal in such way, provided that the following three conditions are
met:.

First: No margin is paid. In other words, no party may ask for an
additional sum of money, of plot, etc. Second: Sale and taking posses-
sion of the object of the sale happen at the same session (as prices
vary with the passage of time). Third: The deal is free from suspicion
and doubts. In other words, no party is fooled or taken advantage of.

This matter falls in the category of sale and purchase of items of
the same type. According to ar-Rabi' ibn Habib’s Musnad, Gabir ibn
Zayd reported from ‘Abdallah ibn ‘Abbas, that the Prophet said: “If
the objects of sale and purchase are of different types, sell as you
wish, provided that you avoid the haram transactions I warned you
of.” The Prophet is reported to have bought a camel for two camels;
he deemed it valid to sell a male slave for two male slaves provided

that the sale and taking possession happen at the same session.?”!

The text of Fatwa 20 is unclear. It seems that the fatwa deals
with the sale of sheep on credit. A man purchases one hundred sheep
selecting them from a larger flock. Later, he comes back to take pos-
session of the sheep he purchased. Or he pays the price on credit. Ac-

cording to this fatwa, this deal is unobjectionable.

In Fatwa 33 Gabir ibn Zayd deals with a case in which a man

borrowed some cloaks from another man and later gave him back two

271 gr-Rabi 2011: 149.
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garments instead of the cloaks he borrowed. Gabir believes that that
act is unlawful. The borrower needs to give back cloaks rather than
garments. The opinion adopted by the Ibadi school is given in
Manhag al-Talibin: “According to Ibadi scholars, the borrower needs
to give back items of the same type of the item (s)he borrowed.”?’>
Atfayyi§’s Sarh al-Nil stated in this matter: “According to the
prevailing opinion in our school, the borrower needs to give back

items of the same type of the item (s)he borrowed.”?”

Fatwa 34 deals with the sale of grain on credit in exchange for a
different type of grain. According to Gabir, this is unlawful. This
fatwa seemingly contradicts with Fatwa No. 15. However, the differ-
ence lies in the grains which are used for food, and each kind is of a

different type. Grains are covered by a specific ruling.

Fatwa 45 reports of a man that lent another man some wheat.
When the payment was due, he received some food for the remainder
of the debt. As stated in Fatwa 33, Gabir believes that a loan must be
paid off in kind (or the same amount if the loan is in cash). He asserts
that in this case and quotes ‘Abdallah ibn ‘Abbas so as to support his
opinion. According to Gabir, if a man lends some money to another
man, he may, at the time of repayment, waive some of the loan
amount. However, if the loan is a quantity of grain according to Gabir

the repayment may not be a mixing of kind and cash.

Fatwa 67 deals with a treasurer who gave a man money from
the State’s Treasury. Later, he decided to turn that into a loan. Is that
permissible? According to Gabir, it is not, because with the passage of

time that transaction will be a form of ar-riba (interest).

272 a5 -Saqst 1978: 128.
273 Atfayyi§ 1986: 245.
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The text of Fatwa 72 can be interpreted to mean that it deals
with the exchange of dirhams. It shares similarities with Fatwa 34.
Gabir believes that exchange shall be final and done on the spot. Ac-
cording to many of Gabir’s directives, any transaction in which ex-
change of dirhams, gold, or silver is involved must be immediate and
on the spot.

According to ar-Rabi‘ ibn Habib’s Gami , Gabir ibn Zayd from
‘Abdallah ibn ‘Abbas said that the Messenger of Allah, said: “Gold is
to be paid for by gold, silver by silver, wheat by wheat, barley by bar-
ley, and salt by salt, payment being made hand to hand.”?7*

Another report from Gabir ibn Zayd from Aba Sa‘id al-Hudri
that the Messenger of Allah said: “Don't sell gold for gold unless
equal in weight, nor silver for silver unless equal in weight, nor barley
for barley unless equal in weight. Do not sell any of them for the same
type on credit.”?73

“I came to know that Talha ibn ‘Ubayd Allah asked a man for
an exchange deal involving gold. Talha took the gold from the man
and began to look at it, and said, ‘Please, wait until my treasurer
comes back from the forest.” “‘Umar ibn al-Hattab, who was present at
that moment, exclaimed: ‘By Allah, I will not depart until your deal is
completed!’”- “I heard the Messenger of Allah saying: ‘(Exchanging)
gold for silver is ar-riba unless it is done on the spot. (Exchanging)
wheat for wheat is ar-riba unless it is done on the spot. (Exchanging)
dates for dates is ar-riba unless it is done on the spot. (Exchanging)
barley is ar-riba unless it is done on the spot.””?76

According to at-Tabarant’s Mu ‘gam al-awsat, Gabir ibn Zayd
transmitted from ‘Amr ibn Dinar, who quoted ‘Abdallah ibn ‘Abbas
that Usama ibn Zayd said: “I asked the Messenger of Allah about
exchanging gold for gold [both Usama ibn Zayd and Zayd ibn 'Argam

274 ar-Rabi‘ 2011: 150.
275 Ibid.: 150.
276 Ibid.: 150.
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were engaged in gold business]. He said: ‘It is unobjectionable,

provided that the transaction is made hand to hand.””?"’

Fatwa 81 deals with the quality of the objects of in-kind loans.
If a man borrows a quantity of barley, wheat or dates etc. he needs to
pay off the loan using items of the same quality. In one case the
borrower brought items of a higher quality to pay for his loan. The
person posing the question feared that that would be a form of ar-riba.
Gabir told him that it is not as he did not make a condition that the
loan should be paid off using items of a higher quality (see also fatwas

83 and 84).

Fatwa 82 deals with a sale that precedes taking possession of
the object of sale. This is unlawful. A range of statements attributed to
Gabir ibn Zayd support that opinion.

In his Mudawwana, Abii Ganim al-Hurasani wrote: “I asked
Abi 1-Mu’arrig: ‘If a man bought some food, but has not taken
possession of it yet: May he sell it?” He replied: ‘No, he may not. |
have an account attributed to ‘Abdallah ibn ‘Abbas in this regard.” 1
said: ‘Tell me of that story, please.” He said: ‘Abu ‘Ubayda said that
Gabir ibn Zayd told him that ‘Abdallah ibn ‘Abbas had said: ‘A
person may sell the food that he bought only after he takes possession
thereof. In my opinion all other items shall be treated the same.”””8

According to al-Mudawwana, Gabir ibn Zayd transmitted from
‘Abdallah ibn ‘Abbas that the Prophet “ordered us [i.e. the compan-
ions] not to sell the food we bought unless we had taken possession

thereof, or it is weighed.”?”’

Fatwa 83 attends to a matter related to both the Islamic family

law and jurisprudence of sales. It can be outlined as follows:

277 at -Tabarani 1994: 269.
278 al-Hurasani 2006: 128.
279 Ibid.: 130
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A man had sexual relations with his female slave and she be-
came pregnant. Later, she suffered a miscarriage. According to Gabir,
both birth and miscarriage are treated the same in terms of rendering
her an unsaleable female slave termed as umm al-walad. This opinion
is attributed to “‘Umar ibn al-Hattab: “How dare you sell those women
after you have had flesh and blood relations with them?”

However, the master may have sexual relations with her, use
her, and own her earnings etc.

Gabir ibn Zayd is not very sure that the slave woman in ques-
tion has become an umm al-walad. Therefore, he said that selling her

is repugnant rather than haram.

Fatwa 92 discusses whether the purchase of camels can be paid
in sheep. In Fatwa 15, Gabir already dealt in part with this matter. The
ruling is attributed to the Prophet. In his Musnad, ar-Rab1’ ibn Habib
reported from Gabir ibn Zayd from ‘Abdallah ibn ‘Abbas that the
Prophet said: “If the objects of sale and purchase are of different
kinds, sell as you wish, provided that you avoid the haram
transactions I warned you of.” The Prophet is reported to have bought
a camel for two camels; deemed it valid to sell a male slave for two
male slaves, provided that sale and taking possession happen at the

same session.28¢

Matters Related to Tenancy
In Gabir ibn Zayd’s letters, there is only one matter related to

tenancy (al-'ijar).

Fatwa 1 deals with correct wages. There was a waterway owner
who hired a worker. Having finished part of the task assigned to him,
the worker fled. The owner had to hire a number of workers at a much

higher remuneration. Having heard that the task was done, the first

280 gr-Rabi‘ 2011: 149.

121



worker came back and claimed that he did not run away and that he
had gone home seeking help to finish the task assigned to him. Now
the worker claims his wage.

According to Gabir ibn Zayd, that worker is entitled to a wage
that covers the part of the task he completed; the other workers are
entitled to a wage that covers the part of the task they had done. No
party may be treated unjustly. This is based on the principle: “There

should be neither harm nor malice.”?®! (see Table 16, p. 193)

Matters Related to Crop Sharing

Seven Fatwas deal with the sharing of crops (al-muzara ‘a).

Fatwa 2 pertains to the wages of a person who practises
muzara ‘a. That matter is also dealt with in Fatwas No. 64 and 65.
According to Gabir, the wage must be defined and specified, and may
not be based on unknown items. This fatwa confirms that same
principle. He believes that the landlord needs to pay the tenant the

wage agreed upon and not treat him unjustly.

Fatwa 3 complements the preceding one. This time the wage of
the worker is not fixed. Agreeing on making the wage contingent on
the resulting proceeds of a number of palm trees means that the wage
is not fixed. Gabir believes that this is unlawful and that the wage

must be defined and specified.

Fatwas 64 and 65 report that a man was engaged to cultivate a
piece of land with palm tress. In return for his labor he was to be paid
a portion of the resulting proceeds. But his wages were not precisely
specified. Both fatwas deal with renting a plot of land for cultivation.

Here the landlord offers the worker a certain percentage of the result-

281 Tbn as -Salah said: “This so-called Hadith is frequently quoted by many jurists
and Hadlith scholars. It is not authentic.” This means that these words were not said
by the Prophet. Nevertheless, their meaning is true. No scholar will debate that it
represents an established and valid principle in Sart ‘a.

122



ing proceeds. According to Gabir ibn Zayd, this is unlawful as the
wage is not defined and specified.

Many accounts attributed to Gabir ibn Zayd that refer to al-
muzara ‘a comment on deals with an undefined wage, including:

According to ar-Rabi® ibn Habib’s Musnad, Abu $-Sa‘ta was
one day asked if practising al-muzara ‘a for a half, a third or a fourth
of the proceeds is permissible. He replied: “No, it is not!”?2

Ar-Rabi‘ ibn Habib also reported that Gabir ibn Zayd deems it
impermissible to practise al-muzara ‘a for a share in the resulting pro-
ceeds.??

Moreover, ar-Rabi‘ ibn Habib stated that Gabir ibn Zayd deems
it impermissible to practise a/-muzara ‘a for a half of the resulting pro-
ceeds plus a sum of money.?%*

Furthermore, ar-Rabi‘ ibn Habib in his Atar reported that Gabir
ibn Zayd deems it impermissible to practise al-muzara ‘a for a half of
the resulting proceeds, provided that the seeds and sowing are borne
by the worker.?%

The above-mentioned accounts confirm Gabir ibn Zayd’s opin-

ion given in his letters.

Fatwa 66 deals with aspects related to the relationship between
partners. Both partners should be amenable to each other. That’s why
Gabir ibn Zayd deems the transaction between the two parties valid as

long as it doesn’t involve fraud.

Fatwa 88 settles a case of al-muzara‘a with no terms or wage
clauses between the parties. They have confidence in each other and
are accomodating towards each other. Gabir approves their transaction

and deems it unobjectionable.

282 ar-Rabi* 2011: 72.
283 Ibid.: 74-75.

284 1bid.: 75.

285 Ibid.: 75.
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Fatwa 113 deals with practising al-muzara‘'a with non-
Muslims. According to Gabir ibn Zayd, this is unlawful. His opinion
may be based on the fact that the religious rules that govern non-
Muslims’ transactions and crops are different from those of Muslims.
This may lead to overwhelming complications if a partnership is made
between a Muslim and a non-Muslim. This meaning is asserted by his
words “because they treat the impermissible in Islam as permissible.”

In case of such partnership, a conflict may arise from practicing
usury on the part of the non-Muslim partner. Likewise, a conflict may
arise if the non-Muslim partner desires to grow grapes with the inten-

tion to sell them to wine makers. (Table 17, page 194)

Matters Related to Taxation
Gabir ibn Zayd’s letters deal with two matters related to the

topic of taxes (al-harag).

Fatwa 78 contains a piece of advice given to a governor
regarding al-harag and financial corruption. This is one of the most
important fatwas included in Gabir ibn Zayd’s letters. In this fatwa he
offers solutions to administrative and financial corruption. It reflects
the fact that Gabir closely monitored financial matters in the Muslim
State in the Umayyad era.

According to Gabir, financial corruption stems from the ruler’s
failure to know the details of the transactions made behind his back.
Cases of corruption indicate grave shortcomings in the governor’s
relationship with his subordinates.

Gabir believes that the governor needs to benefit from farmers
working on state-owned lands. Therefore, he needs to hold a meeting
with them and let each one of them tell him about his (the farmer’s)
capacity and abilities. In the light of that information the governor can

assign each one of them a task that suits him best.
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Gabir maintains that a ruler needs to know the abilities and
competences of his subordinates, and he may know this through face-
to-face meetings.

Gabir also pinpoints the defect: Big businessmen in that era
controlled the land crops and agreed with the State to collect the
crops. They collected them and made a great deal of money. However,
they deposited very little in the State’s Treasury, alleging that they
made very little or no profits. Therefore, Gabir suggests that the
governor makes deals directly with the farmers and use no agents, and
that such deals shall be in writing.

It is worth mentioning that Gabir is keen on increasing the
revenues that reach the State’s Treasury, even if he knows that the
Umawiyytn control the State’s Treasury. This reflects his general

attitude in separating state and religion.

Fatwa 79 declares that no additional al-hardag may be collected
from non-Muslims. According to Gabir ibn Zayd, non-Muslims living
in the Islamic countries are to pay nothing other than al-gizya. (Table

18, p. 194)

Matters Related to the Release from Slavery
In Gabir ibn Zayd’s letters there are two matters related to the
terms under which slaves are freed (al-mukataba). (see Appendix,

Table 19, p. 195)

Fatwa 110 brings up the case of a female slave who entered into
a mukataba agreement claiming that she had no money. Later, it was
discovered that she had not told the truth.

This fatwa may be summarized as follows: If a female slave
enters into a mukataba agreement claiming that she has no money,
and it later turns out that she had lied about that, such money shall be
her master’s. If the master failed to investigate her claim at the time of

the mukataba agreement, then that money will be hers.

125



There is a discrepancy regarding her children. Gabir ibn Zayd
states that ‘Abdallah ibn ‘Abbas believes that at the time of the
mukataba agreement, her children automatically will be included in
that deal. However, he also cites ‘Ikrima who believes that the
woman’s children will not be included in that deal. Gabir encourages
the female slave to declare her assets as well as the number of her
children, when she expresses her desire to enter into a mukataba

agreement.

Fatwa 111 deals with issues related to al-mukataba, namely a
male slave’s satisfactory fulfilling of his contractual conditions.

Gabir is asked about a male slave who entered into a mukdataba
agreement but failed to pay his master from the money agreed upon.
However, that slave is known to be an honest, hardworking person.
Gabir believes that the slave should be treated as a debtor inspite of
the fact that the people of Medina have customarily treated such
persons as a debtor only in the case where he pays part of the amount

of money agreed upon.

Matters Related to Profit Partnership

Only one matter deals with the conditions of a profit
partnership, which involves one partner contributing money, the other
one labor (al-mudaraba). 1t is found in Fatwa 112. Al-mudaraba is
originally free of conditions. This is stated by Gabir ibn Zayd, and he
attributes it to “Abdallah ibn ‘Abbas. However, he approves general
conditions such as not taking risks (including travelling while carrying
the money or dealing with it in far away places). In matters related to
the mudaraba business itself, especially in minute details thereof,
conditions are unacceptable.

This opinion is attributed to Gabir ibn Zayd by ‘Abd al-Aziz at-
Tumayni in his 7ag: If a man entrusts his money to be invested in a/-
mudaraba to another man and tells him not to go out to sea, but the

merchant nevertheless does go out to sea, the merchant shall
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compensate his investor for the money, and give him the resulting

profit as well.?86

Matters Related to Debts

There is one mention of how to deal with debt in the letters.
According to Fatwa 19, debts (ad-dayn) may be paid off entirely in
kind (goods) or partly in cash and partly in kind (goods).

Al-‘Awtabi in his book ad-diya attributes that opinion to Gabir:
“Gabir ibn Zayd was asked about a case in which a man sold some
food on credit: May the price of such food be paid off using the same
kind of food or a different one? Gabir replied: ‘Yes, it may (both
options are lawful).””?

In his commentary on Abii Dawid’s Sunan, Ibn al-Qayyim
mentioned Gabir ibn Zayd’s opinion in a case in which the sold item
is one of the items that are subject to ar-riba (interest resp. the
prohibition thereof): A man buys some wheat on credit. When the
payment was due, the buyer used his money to buy some wheat or a
different kind of food so as to pay off his debt. Is that permissible?
Scholars have different opinions about that. Some scholars deem it
unlawful. Other scholars, including Gabir ibn Zayd, deem it

permissible.?88

5.5 Jurisprudence Relating to Criminal Law

In Gabir ibn Zayd’s letters we find four matters related to

criminal law (al- uqubat). (see Appendix Table 22 p. 196)

According to Fatwa 56, if a person who is married commits
adultery (s)he shall be stoned.
According to the early Ibadi sources, stoning is acknowledged

as a punishment. The following texts reflect this:

286 Atfayyis 1986, Vol. 10: 337.
287 al-*Awtab1 1994, Vol. 11: 240.
288 Amir 1985, Vol. 9: 262.
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Abii Ganim al-Hurasani asked Abii 1-Mu’arrig about the issue:
“When does stoning apply?” Abu al-Mu’arrig replied: “Abii ‘Ubayda
told me that Gabir ibn Zayd said: ‘If the adultery act is proved to have
happened.”” In another version, Gabir added “Otherwise, if the
offender admits that (s)he has committed adultery (s)he shall be
stoned.”

Abii Ganim said: “I asked Abii I-Mu’arrig, and I was told by
someone who asked ar-Rabi‘ ibn Habib about a case of a boy and a
girl, who were both married, who had not yet reached adulthood, and
committed adultery with each other. Both Abii I-Mu’arrig and ar-
Rabt ibn Habib replied: ‘If boys and girls of their age are actually
adults, then such boys and girls shall be stoned.”” Ibn ‘Abd al-Aziz
added: “They mayonly be stoned if they are adults.”

I asked Abii I-Mu’arrig about a Muslim man who has committed
adultery with a Christian woman. He replied: ‘If that man is married,
then he shall be stoned. The Christian woman shall be returned to her
people who shall decide on her matter in accordance with their own
rules. Muslims may not decide on her matter in accordance with
Islamic rules.’

Abi I-Mu’arrig added: “Mahbiib told me from ar-Rabi1’, and ar-
Rabi‘ from Abii Gassan that he asked Abu Ayyub about a man who
was married and committed adultery. Four men gave witness that he
did commit adultery. Therefore, the judge sentenced him to death.
After the man had been stoned to death, one of the witnesses claimed
that he gave a false testimony and now he wants to repent.” Ar-Rabt’
ibn Habib reported that Abii ‘Ubayda’s opinion in this case is to
sentence the offending witness to death because a man was put to
death due to his false testimony. The same opinion is adopted by Abu
1-Mu’arrig.

I asked them about a man who is married to a Jewish, Christian,
or slave woman and then commits adultery: Shall he be stoned? Abu
I-Mu’arrig ‘Abii ‘Ubayda told me that Gabir ibn Zayd’s opinion is that

such a man shall be stoned.’
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I said to Abii I-Mu’arrig: “What kind of whips should be used
for flogging the person who committed fornication?’ He replied: ‘Abi
‘Ubayda told me that Gabir ibn Zayd told him from ‘Abdallah ibn
‘Abbas that a man came to the Prophet and admitted that he had
fornicated. The man had never married before. The Prophet asked for
a whip.’

I said to ‘Abdallah ibn ‘Abd al-‘Aziz: ‘So, what about the
following Quranic verse:

o Ob Katll 1502 38 Kl Bl Gl 1 6L B (e Aalil Gty
16 (48 b 5308 28 ol g% Sl 5l 80 O 51 sl Galis m i
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He replied: ‘That was the very first form of punishment.
However, that was abrogated by the verses of Siirat an-Nur:

L2000 e 8 4815 Lagy M V5 s T Lagha a3 U8 15080 1505 A 3
Ibn ‘Abd al-‘Aziz said: ‘Therefore, if a person who is married
commits adultery, (s)he shall be stoned, and if a person who has never

married fornicates, (s)he shall be flogged one hundred lashes.’*!

Fatwa 51 deals with a «case of ad-diya (blood
money/compensation) in which a man was beaten and badly wounded.
Later, he was given blood money for the offence. After that, his health
deteriorated and the wound was opened again. Eventually, the victim
died. Shall the offender pay a full ad-diya?

Gabir ibn Zayd believes that the offender needs to pay a full ad-
diya. He quoted ‘Umar ibn al-Hattab’s ruling in a similar case in
which no later than two years after the incident the victim died

because of the injury.

Fatwa 61 mentions an incident, in which an animal hurt a

person, while its owner was riding it. This fatwa deals with offences

289 Qur’an (4:15-16).
290 Qur’an (24:2).
291 Abii Ganim al-Hurasani 2006: 126.
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made by animals and the responsibility of their owners towards the
victims. Scholars debated heavily over this issue. According to Gabir,
the offending animal’s owner has to pay the blood money ad-diya.
According to ar-Rabi‘ ibn Habib’s Musnad, Gabir ibn Zayd
from Abu Sa‘id al-Hudr1 reported that the Messenger of Allah said:
“There is no diya for persons killed by animals or for the one who has
been killed accidentally by falling into a well or for the one killed in a
mine. And one-fifth of ar-rikaz (treasures hidden before the Islamic

» 292 This means that offences

era) is to be given to the State.
committed by animals are punishable only if their owners: (i)
deliberately harmed the victim through the actions of their animals, or

(i1) failed to tame them in a proper way.

Fatwa 93 discusses blood money ad-diya in case of an
accidental homicide and of an offender seeking forgiveness from the
victim’s family. It is related to the subject of fatwa 51. It seems that
the offender is a wealthy man in this town. He beat a man and the man
died because of that. Therefore, the offender wanted to pay thead-
diya. However, the sons of the victim waived the payment.
Nevertheless, the offender insisted on paying it, and he paid them
forty young camels (an adequate quantity). According to Gabir, if the
offender is sure that the sons of the victim waived the rest of the ad-
diya out of their own free will and not under compulsion, or fear that
the offender may inflict harm on them, then he may accept such

waiver. Otherwise, he needs to pay them the full ad-diya.

5.6 Jurisprudence Relating to Inheritance

In Gabir ibn Zayd’s letters there are two matters related to

jurisprudence of inheritance. (see Appendix, Table 23, p. 196)

292 ar-Rabi‘ 2011, Vol. 1: 85; Vol. 2: 155.
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According to Fatwa 18, Gabir stated that if a slave mother had
been freed before the legacy of her deceased son was distributed, she
is eligible to inherit it. She would inherit his entire legacy if there are
no other inheritors who have prevalence over it. However, if there are
other inheritors and his mother is in a position to receive a share in his
legacy, she will inherit a share therein.

‘Abd ar-Razzaq in his Musannaf provides a similar fatwa
attributed to Gabir ibn Zayd. Aba §-Sa‘ta said: “If a man dies leaving
nobody but a son, and that son, who used to be a slave, is freed before
the legacy is distributed, then that son shall be eligible to inherit from
his father.”?%?

According to Sa‘id ibn Mansir, Abi $-Sa‘ta said: “If a man dies
leaving nobody but a slave son, and that son is freed before the legacy
is distributed, then that son shall be eligible to inherit from his

father.”2%*

Fatwa 109 discusses how to deal with the legacy of deceased
slaves. Gabir gives the example of ‘Abdallah ibn ‘Umar, who, after
one of his slaves died used the inheritance from the slave to free one
other slave, and gave the rest to charity. Another example Gabir gives
is from ‘Abdallah ibn ‘Abbas, who says that the legacy of a deceased

slave belongs to his master if there are no other claims.

5.7 Jurisprudence Relating to Diverse Matters
Among the jurisprudence relating to diverse matters, three

fatwas deal with gifts (al-hadiya) and four with ethical behaviour (see

Appendix Table 20 and 21 p. 195)

Fatwa 68 speaks of a public official who is well treated by

merchants out of fear of his authority. This fatwa regulates the giving

293 “Abd ar-Razzaq 1983, Vol. 10: 350.
294 Tbn Mansir 1982, Vol. 1: 76, 96.
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and taking of inducements between authorities, public officials and
merchants. Gabir ibn Zayd believes that if merchants attempt to
induce out of fear of the public official’s authority, that is
impermissible. Giving food to the public official’s riding animal in

order to gain his favor is impermissible as well.

Fatwa 87 raises the question as to whether a public official is
allowed to accept gifts that might yield benefits to the givers. Gabir
believes that such gifts may not be accepted as it is against the ethics
of his job. Nonetheless, if the public official previously did them a
favour without violating his occupational integrity, then he may

accept such gifts.

The text fragments of Fatwa 98 that can be deciphered deal
with the gifts one gives to one’s children, spouse, and other relatives.
According to this fatwa, Gabir believes that if a person claims that a
deceased person had given him/her something as a gift, such claim
shall be taken into consideration only if the same was defined in

writing.

In Fatwa 6, focusing on masturbation, Gabir’s answer is vague.
However, other statements attributed to Gabir appear to reveal his
opinion, including:

According to ‘Abd ar-Razzaq’s Musannaf, Gabir ibn Zayd said:
“It [i.e., semen] is yours. You may ejaculate it.”

According to other sources, ‘Abdallah ibn ‘Abbas was asked
about masturbation for men and women. He replied: “It is preferable
to fornication.” The same opinion is held by Abid §-Sa‘ta, Mugahid,

and al-Hassan.?

295 “Abd ar-Razzaq 1983, Vol. 7: 391.
Ibn Hazm 2010, Vol. 11: 393, 409.
29 a]- Abdari 1994, Vol. 8: 392.
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Accordingly, both Gabir ibn Zayd and ‘Abdallah ibn ‘Abbas

believe that masturbation is permissible.

Fatwa 10 discusses female circumcision. According to Gabir, it
is not obligatory. There are several pronouncements attributed to
Gabir ibn Zayd in this respect, including these:

In al-Bayhaqi’s Sunan al-kubrd, Gabir ibn Zayd declared that
‘Abdallah ibn ‘Abbas said: “Circumcision is sunna (i.e. obligatory) for
males, and a sign of honour and dignity for females.”?*’

A similar Hadith was recorded by at-Tabarani in his Mu ‘gam al-

kabir.**8

In Fatwa 48, Gabir rules that the same etiquette is required,
whether someone wants to enter a pavilion, a tent, or a house. Tents
and pavilions are considered as houses. In this instance Gabir ibn
Zayd uses al-qiyas [analogy] referring to Quranic verses that mention
“houses”:

L 2OV e 1 pald ) s e gt i G0 Y Gl W G

Fatwa 86 explains how to seek God’s protection from the evil
eye. Gabir stated that if any evil is inflicted on someone because of
the evil eye, he needs to seek recourse. While the phenomenon has its
roots in preislamic times, early Islam provides new remedy
procedures. In his fatwas Gabir doesn’t give any details on the cure,
but he ascertains the person posing the question that the evil eye does
occur and needs to be treated. Several accounts attributed to Gabir ibn

Zayd deal with this issue.

297 41-Bayhaqi 2004, Vol. 8: 325.
298 at-Tabarani 1999, Vol. 12: 182.
299 Qur’an (24:27).

300 Qur’an (24:61).
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In his Musnad Ahmad Tbn Hanbal had it from Gabir ibn Zayd,
who had it from ‘Abdallah ibn ‘Abbas that the Prophet said: “The evil
eye is real. It makes birds flying high in the sky fall.”3%!

In his Ta ‘gil al-manfa ‘a, Tbn Hagar from Gabir ibn Zayd from
‘Abdallah ibn ‘Abbasa that the Prophet said, “The evil eye is real.”?

In his Mustadrak ‘ala al-sahihayn, al-Hakim transmitted from
Gabir ibn Zayd from ‘Abdallah ibn ‘Abbas that the Messenger of
Allah said: “The evil eye is real. It makes birds flying high in the sky
fall.”303

In his Mu ‘Sam al-kabir, at-Tabarani transmitted from Gabir ibn
Zayd from ‘Abdallah ibn ‘Abbas that the Messenger of Allah said,
“The evil eye is real. The evil eye is real. It makes birds flying high in
the sky fall.”3%4

In his Tarih al-kabir, al-Buhar transmitted from Gabir ibn Zayd
from ‘Abdallah ibn ‘Abbas that the Prophet said: “The evil eye is real.
The evil eye is real.” Waki' commented: “It may make a camel fall
down.”3%

The above-mentioned statements attributed to Gabir ibn Zayd

indicate that he had no doubts about the reality of the evil eye.

301 Tbn Hanbal 1994, Vol. 1: 274.
302 Tbn Hagar 1996, Vol. 2: 602.
303 a]-Hakim 1999, Vol. 4: 239.
304 at-Tabarani 1999, Vol. 12: 184.
305 al-Buhari 1960, Vol. 3: 251.
al-Hussayn1 1989: 591.
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The 18 Letters in Arabic

Text
{1} Numbers given to each letter for the purpose of the study.
[1] Numbers given to each fatwa for the purpose of the study.
Sigla
/ End of a page or folio in the manuscripts; the page or folio
numbers of Tunisian copy (T) are shown on the right margin
next to /, while the numbers of Algerian copy (S1) are shown
on the left.
S1: 62 Algerian copy folio 62.
T:70 R Tunisian copy folio 70 on the right.
[Y] Conjectural addition.
T:80L Tunisian copy folio 80 on the left.
Tl et Uncertain reading.
-- It seems that one word or more words are missing here, it
could be mentioned on another manuscript or not.
6 Quranic quotation
Footnotes
T Tunisian manuscript found in al-Maktaba al- Bariniya
in Djerba.
S1 Algerian manuscript found in the library of Sheikh Salih
ibn ‘Umar in Wadi Mzab .
-S1 not in S1
SI+ e S1 additionally has e
-..-S1 blank in the manuscript
/45 »¥S1«T Uncertain reading in both T and S1.
A 55
Q:3:106 quotation from the Qur’an, Stira number 3, verse 106
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S1: 62

Arabic Text
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S1: 63
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S1: 64
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Conclusion

This study attempts to clarify the significance of the letters of
Gabir ibn Zayd and his influence on the development of the Ibadi
school of jurisprudence. The author of these historical letters is Gabir
ibn Zayd, an imam who was born in Oman and then lived in Basra in
the Ist/7th century. The impact and normative authority of Gabir is
documented by the sheer amount of jurisprudence publications over
the centuries that refer to or quote his writings.

The 120 fatwas contained in Gabir’s letters are related mainly to
personal affairs, explaining to people their rights and duties under
Sharia jurisprudence. A modern classification of the fatwas places
them into six groups in accordance to their content: Acts of worship
(39), family law (39), transactions (31), good manners (6), criminal
law (3), and inheritance (2).

An absolute majority of the fatwas (approx. 65%) is related to
‘Family Law’ and ‘Acts of Worship’, the latter covering prayers, az-
zakat, and al-hagg, while the subjects related to family law include
marriage, divorce, nurturing, and al-hul’. A minority of the fatwas
(approx. 26%) covers transactions of commercial and financial
natures. A percentage of less than 10% of the fatwas covers good
manners, criminal acts, and inheritance.

Gabir’s fatwas do not directly cover any matter related to the
Islamic creed al-"agida, and no direct traces of historical incidents or
political issues can be found. The fatwas refrain from any Qur’an
interpretation. Finally, none of the fatwas cover matters related to al-
gihad.

All of the letters are structured according to the prevailing
standards of correspondence in Gabir’s era. They cohere not only with
regard to their general outlining but also in terms of the terminology
used. The style remains the same in all of the letters, affirming a
consistent authorship.

Political questions were important to Gabir ibn Zayd, and in his

later life he was politically involved very much in person. Other
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available texts shed light on his political engagement, as well as the
reactions of the political authorities.

In the letters of Gabir ibn Zayd there are few direct quotations
from the Qur’an. Qur’an-related terms are found nine times
throughout the letters, and there is only one direct quotation from the
Qur’an in which Gabir cites two verses. The influence of the Qur’an
in the literary style of Gabir is obvious. There are verses, in part or in
full, and there is also much Quranic diction in his writing. Ibn Zayd
does not attribute his statements explicitly to the Qur’an, even when
giving answers to questions of jurisprudence.

Regarding the sunna, it is a matter of record that Gabir ibn Zayd
was zealous in the pursuit of the Prophet’s pronouncements, even
though Gabir doesn’t demonstrate his wide knowledge of Hadith in
his letters.

This work involved a search of historic manuscripts containing
the letters of Gabir ibn Zayd. For the first time, three different
manuscripts have been carefully examined and compared, and the
texts of the letters attentively edited, which should assist future studies

in examining these historical texts.
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Table 1: Transmission of Gabir’s statements in 23 different Hadith books

No. | Book Title ahadit
1 | Sahih al-Buhart [ s 5 pusaa] 13
2 | Sahih Muslim [ sl zmaaa) 8
3 | Sunan’Abi Dawid [ 251 o (im] 8
4 | Sunan an-Nasa'T (al-sugra wa-l-kubra [ s_oeall) Sl i 16

sl )]
5 | Musnad Ahmad ibn Hanbal [ S8 (3 2eal di) 31
6 | Sunan ad-Darimi [ <)\ (] 7
7 | Sunan at-Tirmidi [ s 4 (v 5
8 | Sunan Ibn Maga [ sl ol (] 8
9 | Mustadrak al-Hakim [ &Sad) & jxii] 12
10 | Musnad as -Safi T[ 3L xiw] 1
11 |al-Bayhaqi’s Sunan al-kubra [ fexll s »S) (indl] 20
12 | Mu ‘gam a{—T abarani (as-sagir wa-l-awsat wa-Il-kabir) [ s> 40
(S5 T V15 aall) 5]
13 | Sunan ad-Darquini [ 8 ) Gis] 11
14 | at-Tahawt [ gstakll] 8
15 | Sahih Ibn Hiban [ Jes o gasea] 9
16 | Sahih ibn Huzayma [ 4« A 0 zasaa] 2
17 | Musnad ’ Abi Dawiid at-TayalisT [ @=dbdll 25 ol xia] 5
18 | Musnad *Abi Ya 1a [ = ) 2] 5
19 | Musnad Ishaq ibn Rahawayh [4s8) ) Cn Blass) 2] 2
20 | Musnad Ibn al-Ga ‘d [ ) & 2] 8
21 | Musnad al-Humaydr [ gxe) 2] 4
22 | Muntaqd Ibn al-Gariid [ 250 Cn) ] 3
23 | Musannaf ‘Abd ar-Razzaq [ &) we —auasd] 4
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Table 2: Piety and Traces of Ascetisism in Gabir’s letters

Topic Letter No.

Calling to piety All s 58100 dpa )
Thanking Allah All Al des
Fruits of piety 3 58l pad
The pious 2 and 3 (Osfiall) (s 58l Jal
The self-indulgent 3 (5l ) 5kl Cal
Slaves of worldly life 1 Lall Jal
Honesty and trustworthiness 1 2leY) Jass
Not being deceived by false desires 2 el g 1aasyl axe
Seeking forgiveness from Allah 2 5 yaralls cleall
Effects of piety on individuals and 2 and 3 aainall g 2 8l e (g gl U
societies

Seeking refuge in Allah 3 JIsa¥ IS a ) ) e sall
Expecting to be granted success and 4and 11 AL plall s
forgiveness from Allah

Reliance on Allah 4and 11 A e J< gl
Hypocrisy 4 Gl
Adherence to Allah’s teachings 4 Al QLS o )5 Lay o) 1Y)
provided for in Qur’an

Modesty 4 alall 5 it gl 5l
Patience 2and 5 wall
Being happy with one’s fate 5 DAl 5 o luzailly L )
Thanking Allah for His Graces 5 dani o dl) K&
Submission to Allah 8 b aSlucinY)
Avoidance of religiously suspicious 10 Al e 2adl)
matters
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Table 3: Distribution of Jurisprudence Matters

Jurisprudence Matter Number Percentage
Jurisprudence of acts of worship 39 32.5%
Jurisprudence of family law 39 32.5%
Jurisprudence of transactions 31 26%
Jurisprudence of criminal law 3 2%
Jurisprudence of inheritance 2 2%
Jurisprudence of diverse matters 7 5%
Total 120
Table 4: Matters Related to Acts of Worship
Acts of Worship No. of Matters | Percentage
Matters related to purification 18 49%
Matters related to prayers 10 26%
Matters related to fasting 1 3%
Matters related to alms giving 7 18%
Matters related to pilgrimage 3 8%
Overall Total 39
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Table 5: Matters Related to Purification

Fatwa Number
A man sleeps with two women without performing al-gus! (purification) 1
in between
A man sleeps with his wife before she finishes her post-menstrual al- 2
gusl
A person who sleeps after sexual intercourse without performing al-gus/ 24
while planning to have another sexual intercourse
How to perform al-gusl 25
After performing al-gusl, do I need to perform ablution to pray? 26
How much water does one need to perform al-gus!? 27
After having sexual intercourse, can I touch my clothes before 78
performing al-gusl?
May I resort to tayammum (dry ablution) so as not to miss the prayer? 35
If I do not have enough water, may I resort to tayammum (dry ablution)? 38
After tayammum (dry ablution) if I have enough time, shall I pray or 39
wait [for water]?
If after performing tayammum (dry ablution) I find water, shall I repeat 40
my prayer?
What should I do if I do not have enough water to perform al-gusl 41
Touching genitals during prayers 42
After urinating, a substance comes out of my penis. What should I do? 84
Hours after performing al-gusl, a fluid which that was trapped in a 114
woman’s womb came out. What should she do?
[After having sex,] and after using a piece of cloth to clean herself, a 115
woman touched her clothes without washing her hands first.
After ‘azl (coitus interruptus), does the female slave need to perform al- 116
gusl?

Splashing water on clothes stained with liquids that come out during 117

sexual intercourse.
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Table 6: Matters Related to Prayers

Fatwas Content No.
May a male slave pray if he has not been circumcised? 9
The best time for voluntary Night Prayer 29
A man joined a congregational prayer late. Before he arrived the

- . . 30
Imam had finished one unit.
Friday Prayer 31
Reward of praying the Friday Prayer 32
Reciting Qur’an in the Evening, the Night and the Morning Prayers 43
Missing ar-rukii * (kneeling) in a congregational prayer 44
May a man who poorly recites Qur’an become a prayer leader? 52
May a drunken or religiously illiterate man become a prayer leader? 53
Performing gasr as-salah (prayer shortening) during travel and the

. 90/A

duration thereof
Total 10
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Table 7: Matters Related to Almsgiving

Fatwa Content .No
az-zakat for money that has been lent resp. borrowed 54
Estimating the amount of dates borne by palm trees upon which az-

. 77
zakat is due (hars)
Conversion of charity into gizya 80
Collection of crops from scattered farms for the purpose of calculating 29
az-zakat
Items that are subject to az-zakat 99
Are pearls and jewels subject to az-zakat? 100
Are female adornments subject to az-zakat? 101
Total 7
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Table 8: Matters Related to Pilgrimage

Fatwa Content No.
Joining al- ‘umra with al-hagg so as to perform al-hagg tamattu 37
A woman who never performed al-hagg died after she made a
testament to the effect that a person should perform a/-hagg on her 57
behalf using her money.
A man intended to perform al-hagg but was denied the permit to go
to Makka. Does he need to perform the rite of a/-hadi (animal 91
sacrifice)?
Total 3
Table 9: Distribution of Matters Related to Family Law
Jurisprudence Topic No. of Matters Percentage
Matters related to marriage 27 | 69.2%
Matters related to divorce 41 10.3%
Matters related to abstinence 2| 5%
Matters related to temporary 2| 5%
abstinence
Matters related to lineage 2| 5%
Matters related to compensated 1| 25%
divorce
Matters related to fostering 1] 25%
Total 39
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Table 10: Matters Related to Marriage

Fatwa Content Fatwa No.

A man was deceived when he bought a female slave. Later, he slept 1
with her. Now he does not want to retain her.
A man jokingly told his wife that he once committed adultery. 13
Is it lawful to marry a person who has been accused of committing 14
adultery?
A man married his mother’s fellow wife. 16
Can a man marry a woman who saw or touched the penis of 17
another man?
How to perform sex (in a lawful way) 23
Can a man and a woman who committed adultery with each other
when they were non-Muslims get married after they have embraced 36
Islam?
Marital relations to a former prostitute 46
A married woman travelled to another country, and there she married 47
another man.
A man accused his female slave of adultery. Does that accusation

_ . 55
render her haram for him?
Two men jointly bought a female slave. One of them slept with her. 56
A man got married to a free woman, then got married to a female 53
slave.
A man married his female slave woman to his male slave. Now the 59
master wants to take her as a concubine.
Captive couples 62
Dowry in the form of money and palm trees 69
A bride with no defined dowry: What options does she have? 70
A person defined the amount of a dowry. Later, he changed his mind 71
and offered an equivalent number of palm trees or the likes.
A woman told a man that she breastfed both of his two wives. 74
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A man slept with a female slave with whom his father had slept. 75

A man slept with two slave sisters. 76

Practising ‘azl (coitus interruptus) with a female slave 85

Marriage before al- ‘idda expires 97

A man retains his wife although she does not pay az-zakat for her 102

adornments.

Marriage in the presence/absence of the bride’s guardian 103

A man who vowed not to sleep with his wife 105

A man said to his wife, “I fear that you may have committed 106

adultery.”

Having sex with two female slaves at the same time 118
Table 11: Matters Related to Divorce

Fatwa Content Fatwa No.

May a master fli\{orce a female slave married to his male slave who 60

has become missing?

Divorce after al-hul” 94

al-‘idda of a virgin who is too young to menstruate 95

Divorce made by a dying person 104

Table 12: Matters Related to Abstinence

Fatwa Content Fatwa No.

A man took on oath not to have sex with his slave woman, and more 119

than a year has elapsed.

A man took on oath not to have sex with his wife for a month. 120
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Table 13: Matters Related to the Waiting Period

Fatwa Content Fatwa No.
Marriage promises made before al- ‘idda expiration 50
Girls’ al- ‘idda 63

Table 14: Distribution of Topics Related to Jurisprudence of Transactions

Jurisprudence Topic Number Percentage
Sales matters 20 69.2%
Tenancy matters 1 10.3%
harag matters 2 5%
mukataba matters 2 5%
muzara ‘a matters 7 5%
Mudaraba matters 1 2.5%
Debts matters 1 2.5%
Total 34
Table 15: Matters Related to Sales

Sales Matters Fatwa No.
A man sold his palm tree. Later, he claimed that the land underneath 4

is not included in the deal.

An unauthorized agent conducts a sale. Later, the owner appears. 5
Purchase of an Omani slave woman 7

A master (un)lawfully sells his male slave’s property. 8

Sale of an item for a similar one 15

Sale of ewes on credit 20
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A man lent another man some cloaks and took two garments as a

33
guarantee.
Sale of grains on credit for a different type 34
A man lent another man some wheat. When the payment was due he 45
got some food for the remainder of the debt.
Hiring a man to cultivate a land with palm trees in consideration of a 64
third or a half of the resulting proceeds
Hiring a man to cultivate a land in consideration of an amount of 65
wheat or cows
muzara 'a 66
A man was given money from the State’s Treasury. Later, the 67
treasurer turned that into a loan.
Dirham exchange 72
Sale of free people 73
Paying off a borrowed item with one of a superior quality 81
A sale that precedes taking possession 82
Sale of female slaves 83
Sale of camels for sheep 92
Having a Christian or Jew as a partner in land ownership 113
Total matters: 20
Table 16: Matters Related to Tenancy
Fatwa Content Fatwa

No.

A hired worker fled so the landlord hired a substitute. 1
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Table 17: Matters Related to Crop Sharing

Fatwa Title No.
Muzara ‘a and Wages 2
Wage of a person who practises muzara ‘a 3
Hiring a man to cultivate a land with palm trees in consideration of a 64
third or a half of the resulting proceeds without specifying the wage

Hiring a man to cultivate a land with palm trees in consideration of a 65
third or a half of the resulting proceeds without specifying the wage

Muzara ‘a 66
Muzara ‘a with no wage clause 88
Muzara ‘a with Christians or Jews 113
Table 18: Matters Related to Taxation

Fatwa Content Fatwa No.
A pie.ce of ad\{ice given to a governor regarding harag and 73
financial corruption

No additional harag may be collected 79
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Table 19: Matters Related to the Release from Slavery

Fatwa Content Fatwa No.
A female slave woman entered into a mukataba agreement

claiming that she had no money. Later, it was discovered that she 110
did not tell the truth.

A male slave entered into a mukataba agreement. 111
Table 20: Matters Related to Gifts

Fatwa Content Fatwa No.
A civil worker is well treated by merchants out of fear of his 68
authority.

Acceptance of a present that yields a benefit 87

A man gives a member of his family something 98
(defined/undefined) as a gift.

Table 21: Matters Related to Ethical Behaviour
Fatwa Fatwa No.
Masturbation 6
Female circumcision 10
Greeting and pre-entrance permission request in terms of tents 48
Seeking God’s protection from the evil eye 86
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Table 22: Matters Related to Blood Money

Fatwa Title Fatwa No.
Diya in case of accidental homicide 51
An animal hurts a person while its owner was riding it. 61
Qiyq in case.of accidental homicide; seeking forgiveness from the 93
victim’s family

Table 23: Jurisprudence of Inheritance

Fatwa Title Fatwa No.

If a slave mother is freed before the legacy of her son is 13
distributed, is she entitled to be his heir?

Are freed slaves eligible to be heirs? 109
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Fatwas Numbered and Translated

1.

Q: A man agreed to work on a waterway for one hundred dirhams or
more. He completed part of the work, but he was unable to complete
the other part. Then he fled when he feared that he would be unable to
continue. The owner of the waterway hired other workers. There was
a gap between their pay and that of the initial man. When the work
was done, the first worker came back and said: “I just went to my
family to seek help, and you gave my job to others, without waiting
for me!”

A: The first worker is entitled to an amount that equals the work
he has already done so far. The owner is not allowed to treat the other
workers unjustly.

il (5 580 5 ity o a0 ey 4 Sy e JiE oy e e il & S5 (30 ]
Ostob L Lelll cala saliuly e Jamy o GlA (a3 5 il Ge Jae
Ll JUE a8 el o g1, JsY1 Al 1) ia daduza aal s JY) @ ls g3

el oy ¥ 5 o Lo iy ad (8 46 5aly e U g il T ) ol

2.

Q: A man hired a worker for fifty garibs. The owner said to the
worker, “I hire you to cultivate garlic, wheat or any other crop. In
consideration I will pay you in-kind: fifty garibs or any other
amount.” Then the owner swore that the harvest was ruined.

A: The worker’s remuneration shall be paid. If the owner made
the remuneration conditional on the amount of the yield, then he must
pay the remuneration, even if the crops upon which the pay was
conditional do not emerge.

A alinf il Jaill Calia U@ s graeds Sa ) Jabind da ) e @83 3 Wl
Lo b clua Cpaed ol 88 elibae o e el o lld (g Lo 5l g 5l oy
Lo jidl o)) 5 o yal aady W @lls (b el 5 el ) ada 43l Caae 5 canall (e G135 us
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3.
Q: A man hired a worker to cultivate his land and look after his palm
trees in consideration of the yields of ten or twenty or any other
number of palm trees, specifying which palm trees the yields of which
will constitute the remuneration.

A: T dislike this transaction. The exact quantity of yields to be
paid as remuneration needs to be specified beforehand.
S edlas e by alddy )l e oy O Sla ) aliud da ) (e S5 3 Wl
toele oalin) ol ) ale il ae 3 ccpaae e dll L La sl AlAS o ydie

e 5 e sbra AlSa Ja s V) iunay Y Laa el (b

4.

Q: A man bought a palm tree, and the seller accepted the deal. Then
the seller argued that he sold the buyer only the palm tree itself and
not the land underneath where it is cultivated.

A: The seller is a liar. Palm trees cannot survive without the
land underneath. The buyer now owns the palm tree and the piece of
land where the roots of that palm tree exist.

R g1 ) o Cane 3 o5 clgan sindd 315 Ja s (hm (5 580 ) om0 631 Ll
(a0 V) deay ¥ Jaal of el Al Gl a8 g )Y laf ol JAl) iag Lail: J8

2l 55 e 4 5 Laald

5.

Q: A man bought a piece of land from another man believing that the
seller is its sole owner. The real owner came and said: “This is my
own land. I have not sold it and or given it away.”

A: Adjudicating a similar case, Hasim ruled as follows: “The
price of the plot shall be estimated. Any increase on its original value
should be confiscated from its first seller. However, the real owner
shall pay the buyer all the costs he incurred and the work he has done
there.” Gabir commented, “I highly recommend Hasim’s ruling.”
e elad el Ll V) (s Y Ll das (e s da s (e 83 (531 Ll
Lad ¢y )W) g o @l Jia b e Laila o @il clgaal ol g Lgaal ol ol Jla
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6.
Q: A man stimulated his penis until ejaculation.
A: ‘Abdallah ibn ‘Abbas used to deem this an example of
having sex with oneself.

A L Al 8 IS Gulie 0 8 B s 0 SY g da e S e Ll

7.
Q: What about Omani woman as slaves?

A: Muslim men are not allowed to buy such women for sexual

purposes.
Ot (s Of plusal Jag M8 S0aNAH mliay da glae e 3V 5 e 83 e Ll

ol L
8.

Q: Can a male slave execute transactions with his property without
consent from his master?

A: No one should agree to transactions like this without consent
of the master. The master must be consulted.
ol o gl L (a3 e Al 538 () cdard b agds Jlas 2 Jay e S35 L Lel g
O Gal ol Je ey ams o/ dans lle £l o) 5 6oy D aAlle e 43 323 G
asany Yo (s ik o alue/ Ja mhomy ¥ alle (8 alkay 335 o el eadde Lo 223
o cta b ¥ 13 calef it gaalt A Jle 138 Js of el o 4l gl g canalia

Ui 4ie aal 5 iy Y (o imay
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9.
Q: Is it lawful for a male slave to pray even when he has not been
circumcised?

A: Hitan [= circumcision] of Muslims is confirmed sunna
(sunna wagiba), and should not be neglected. It is un-recommendable
to leave any male slave uncircumcised. No male slave may perform
prayer until he is circumcised.

L Gpalasall (e il (d €585 ol 5 eay Ja & gladll (e aie ol i€ 3 Ll

R i ean Vg o sida e S slan oK1 5SS O 0 S05 cLeS i i Y cdaal s

10.
Q: What about female circumcision in terms of slave women?

A: Unlike men, women are recommended to become
circumcised, but it is not obligatory. However, the removal of pubic
hair and the maintaining of purity are obligatory for women.

Jia @lld Gl g dle S5 (pgualia (S L) elaall Gl caad sl s e 83 6l Ll
ekl s Al Gl fgale L) s N

11.

Q: A man bought a female slave but the seller deceived him into

believing the woman was sane and it is later determined that she was

mad or had otherwise mental disorders and her new owner had had

sex with her prior to discovering the deception, what is the solution?

A: The best solution in my view is that they [i.e., the seller and
the buyer] enter a compromise between them as the buyer has already
slept with her. If no compromise is reached then the slave woman'’s
price shall be estimated in the light of her illness and shall be retained
by the buyer for such new price. However, if the buyer returns the
slave woman to the seller and redeems the entire price, though he slept
with her, that will be a form of sheer riba [= usury].

Caoall WY e lgralad colall (o clld 4ni ol &gima sl g0 s oy 00 @S5 3 Wl
G gy e il W txbia o Wllaiay o ) @lly Caald celld (e o iy ady ¥
S5 sl iy Lad clasl ple 3 e 5 Al an Y1 e a3 Lild Ll e ol o S
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12.

Q: A man got married to a woman. Only after that woman had given
birth to more than one child, he discovered that she was a slave
woman, and that he was deceived.

A: Her children shall be free people not slaves. She is not
entitled to a dowry. She shall be stripped of everything given to her by
that husband.
ny 05 yal Y 5l cal5 1)) i s Ll g pal ol s day e @S0 A Ll g
S Qi e @A (cpe dand Vs e Glaa Vs Ol al eVl (8 g e agdl dlld

lalaci

13.
Q: A man told his wife that he committed adultery once. Later, he said
to her: “I was joking. I just wanted to vex you!”

A: This is not an offence that adversely affects their marital
relationship. The husband just told his wife a lie. However, it is
unrecommendable for a wife to remain with her husband if she has
seen him committing adultery.
clae caml 3l lld aay Ll D8 5 050 ) 3 4 eY B Jay e S8 L Ll
130 31 el o 4S5 Lail 5 ety SIS 58 50 83 58 co oy ad b (b, e bl Cum e

L L) cule
14.
Q: Is it lawful for a woman to marry a man who has been accused of
committing adultery?

A: There is nothing wrong in this case. It is only
nonrecommendable for a woman to marry a man who has been
punished for committing adultery.

38 13): i el agde (Saay ol cagilad &5 Ul Cadiy S Ja )y (e S5 3 Wl

LW as agle (e g s 38 Ol oSy L)y Gy W lld (8 S g 555 (0 45 Y mliay b
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15.

Q: Is it lawful for two parties to exchange palm trees for another palm
trees, or a plot for another plot, or a house for another house, or food
for another food, or a slave for another slave?

A: There is nothing wrong here. All these exchanges are lawful,
unless one party asks for an extra amount or the transaction is
suspicious. Companions used to do that. They exchanged plots in al-
Kufa for plots in Medina. Companions living in at-Ta’if and Mecca
and the towns around them used to do so although their property in
their places of birth were their very favourite properties.

Sheola ol gl egamsblal ol edan @Al (a8 a5 38 s e 0 S3 L Ll
alal G aly (Juzmdll 4 allay ol Lo 4y Gy W el (6 canlay Laals sl caladay Lalala
L e il i UL Lo 5380 el (e |59l (f8 3 3 ot ol
1 5Sa Lo can agid g s gl o o sallay (s 3l (e Ledoan Lag 48 s aiilall Jal 5 cdipaally

51 48

16.

Q 1: A man married his mother’s fellow wife. What do you think of
that? Q 2: A man slept with a female slave with whom his father had
slept.

A: Both acts are repugnant. Even if some scholars do not deem
such hideous actions as repugnant, it is something only the least moral
people will do.
llad Sl 55 0all g (o g La Y 1 (e Uy sl il 3 a5 55 )y e SO La el
anl ) (e a3 Y 4l o sa ,S LAl V) aladl Jaf 4a jSy Al il o) (g yanly o5 Sa 4K

.Mi C}j c.ﬂ\}

17.
Q: A free man saw or touched the genitals of a female slave. Is it
lawful for the father or the son of that man to sleep with her?

A: T would prefer that the two of them abstain from sleeping

with her to avoid suspicions.
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18.
Q: A man died and he had no known heirs but a slave mother who had
been freed before the legacy was distributed.

A: She inherits from him if there are no other heirs who have
prevalence over his legacy. However, if there are other heirs and his
mother is in a position to receive a share of his legacy, she will inherit
a share thereof.
¢ ypall i o J8 Ciind (AS glas 4l ol W) Gyl 5 Ad Gayay Y da )y (e S 531 L
S 5 ai g ag A5 Al OIS gl caial Gl puall ol aal oS 1 of 45 a5

iy 5 13 Al iy ) )

19.

Q: A man sold a quantity of wheat for an amount of (dirham) agreeing
to receive such amount of dirham at a later date. The price was one
dirham per each two gafizs. Then, when the payment became due, the
buyer said to the seller: “I have got wheat. You can either take from
such wheat as much as your money is worth at today’s price or you
can take the price in dithams.”

A: This is lawful. The seller may take any goods from the buyer
at a corresponding price. The new price may be one ditham per each
five gafizs or more.
w5 dal &l &5 can 5o sl eJal I o Ly gl day (e S5 3 Ll
(alad o o) 4y o Lo yma 33018 0 L ) s ie: aal el Caalia JUi caan) o cilad
Lo 4aal oy 32l o 4l canl o o L) ey Gl W Glla )l el o ad of L )
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20.

Q: A man bought one hundred sheep on condition that the seller gives
the buyer exactly the same amount from any flock that he wants.
Later, though, it occurs to him to sell the sheep.

A: Concerning the amount of sheep, it is lawful to sell the sheep
even before paying the full amount, unless the sheep were purchased
on credit. In this case, he should not sell them until he has paid for
them in full. However, if it is a direct sale, then there is no objection
to this. Nasi a is only disliked because it is feared that the price might
become less than the proper one. Nevertheless, if he says “count the
one hundred which I bought from you”, then it is lawful.

@ e e L o da ) e daae ol (e &le 5380 Ja ) e S0 L Wl
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21.
Q: A man slept with two female slaves without performing a complete
bath [al-gusl] in between.

A: This is lawful as long as he did not have sex with both of
them at the same time. He may have sex with one of his female slaves
in a house, then send her out, and summon the next one.
aan ol Lods Gl Y IS (8 caaal s Alia A ot ls aalag da) e S8 L Wl
Y ol ¢g AV ) i o clea sig o B/ s oy aalae o LS clegiy

A uﬂi-.'

204



22.
Q: While a woman was performing her post-menstrual al/-gus/, and
she had washed her genitals and her head but not her entire body, her
husband came and had sex with her.
A: This is unlawful to have sex with this woman.
Clue 3B (Gamall o Juiad aaiuall & 2 48l el S da) oo @SS G Ll g
Agimalan el Y Al eleud ) ilu Ay dasua e o slal) (i ol Lea 3

23.
Q: Would you please tell us about the legalities of sex in bed?

A: Vaginal sex is lawful regardless of the position taken by the
couples. Anal sex is unlawful. Before having sex, the man needs to
make a short vocation including “bismillah” — in the name of Allah.
Jal) iea iy il Cum 31all s caalaal) la el gl o e 1S3 L Ll

Fodlaall e il o) S35 cleay Va5 eay oy D8

24,
Q: A person sleeps after a sexual intercourse without performing al-
gusl planning to have another sexual intercourse.

A: He should wash his penis and perform ablution. However, if

he does not intend to have sex with her at night he should perform al-

gusl.

Ols dball o) sehn ekl g 4n 8 Jusrdd cadl yal 35l o e clia daoll Cun Wl
usialh 3 glay o 2 3

25.

Q: What about al-gusi?

A: First, you wash your penis. Then, you wash your hands
without submerging them in the water container. After that, you pour
water over your entire body.

O o5 colall 8 Leglay () L e A4S iy o Laghuid o SI0a Tay o sl
clle el
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26.
Q: After performing al-gus/, does one need to perform ablution
so as to pray?

A: Performing al-gus! is enough.

o seha aluiaa e o jeday 268 33all Gl ey Ja )l edats Ja e <3 L W

27.
Q: How much water does one need to perform al-gusl?

A: For al-gusl a tawr of water is enough. You need to wash your
head and beard thoroughly.

Q: When a person is al-gunub, does that affect their clothes or
bed in terms of purity?

A: You need not to sprinkle water on your clothes or your bed
sheet. They are deemed pure.
cluie ) 138 ureay gl sl eda aliag 4ld (Ja )l Juian Lo elall (e K3 L Wil

Y 5 g Y g (8 gl i Ll a5 a0 s

28.
Q: If you get al-gunub, can you touch your clothes?

A: If you have removed nagasa from your penis you need to
wash your hands first before touching your garments. It is desirable
for a man to wash his penis after having sex before touching any piece
of clothing.
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29.
Q: What is the best time for voluntary Night Prayers?

A: The best voluntary Night Prayer is the one performed after
your initial sleep. It is reported that in that stage of night, Allah sends

an angel that calls out: “He who invokes will be answered. He who
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seeks forgiveness, shall be forgiven. He who repents, from him shall
the repentance be accepted.”
Of Laly e i Il Ll of indy 48 «Jalll @l shoa Juadl @l oyl of @ )83 L el
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30.
Q: A man was late joining a congregational prayer. Before he arrived,
the Imam had finished the first rak ‘a.
A: After finishing the second rak ‘a, he shall make up for the one
he missed.
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31.
The Friday congregational prayer has two rak ‘as. However, if

he misses them with the Imam, he shall perform the Noon Prayer (four

rak ‘as).
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32.

Friday congregational prayer is demanded by Allah. I have been
informed that Allah sends angels to mosques on Friday and orders
them to stand at the gates of every mosque so as to take down the
names of every Muslim who comes to perform. I have been informed
that Ibn Abbas said that those angels keep doing that until the Imam
gets up for the prayer.
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33.
Q: A man lent another man some cloaks and took two garments as a
guarantee.

A: The lender may not claim for anything other than the cloaks

that are the same as the ones he lent to the borrower.
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34.
Q: Grain is sold for wheat. The price is to be paid later.
A: This is impermissible.
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35.

Q: On Friday a man arrived at the mosque late while the Imam was
about to commence praying. That man was impure and he had no
access to water. If he tried to find water, he would miss the prayer
with the Imam. May he resort to tayammum (dry ablution)?

A: No, he may not. How can I afford to allow him to resort to
dry ablution whereas he lives in a town where water can be found?
Dry ablution is only permissible in the desert when there is no water.
That man needs to look for water to perform ablution. Since he will
miss the Friday Prayer, he shall pray the Noon Prayer instead. By
Allah, T cannot afford to permit him to perform prayer without wet
ablution. Why do some people come to the mosque to perform the
Friday Prayer without having first performed their wet ablution?

e Jaol Gal g Blall ) i a8 cdaandl 2 alal) @ ol iy (e S5 3 Wl
$bar s amally aasty o 41 o calaY) ae B30l 4l elall calla 0 435S cela V5 yeha
lbili oLl ad Gum ol 3 symeal) Lai) colal) L 4 8 3 dpmal) (5 jenl Sl
Jules cpmsia gt sy ymall B4l o ja Ul Lo dly 3 IV sy o ol

m s s s haaall T da

208



36.
Q: A man had committed adultery with a woman while they were
non-believers. Are they allowed to marry each other after they
embraced Islam?

A: “Abdallah ibn ‘Abbas terms this as “a relationship that began

'77

as an act of adultery and eventually became a marriage
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37.

Q: A man performed al- umra (minor pilgrimage), then went home.
Later, he decided to perform al-hagg (pilgrimage). May he perform
al-hagg tamattu™?

A: If he goes (to al-hagg) on the day of ‘arafa he shall not
perform famattu’. If he goes earlier, I do not recommend him to stay
for days in Makka in the state of ihram, thus enabling him to perform
tamattu . However, al- umra can only be performed once a year.
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38.

Q: A man has become al-gunub and has little water to perform al-
gusl. He is far away from any source of water. If he goes to fetch more
water for his al-gusl/, he may miss the prayer.

A: If so, and that man fears suffering from thirst if he uses the
water he has for al-gusl, then he may resort to fayammum (dry
ablution). If he does not fear suffering from thirst if he uses the water
he has for al-gusl, but the water he has is not enough, he may do as
Muslims used to do in the past: he should wash his genitals, perform
ablution, and pray. Afterwards, whenever he has access to water he

has to perform his al-gus/ as usual.
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39.
Q: A man performed tayammum (dry ablution) and prayed. Later, he
found a group of people at prayer and joined them.
A: I recommend him not to resort to dry ablution unless he fears
that he would miss the prayer.
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40.
Q: A man performed dry ablution (as an alternative of al-gus/) and
prayed. Later, during the term of such prayer he found water. Is he
required to perform wet ablution and repeat that prayer?

A: He does not have to repeat that prayer as it is valid. However,
I recommend him to perform al/-gus/ and repeat that prayer as long as
its time has not elapsed.
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41.
Q: If a man gets al-gunub and does not have enough water to perform
al-gusl, can he wash his head in a container and then use the same
water to wash his body?

A: That is not recommended. The same applies to a
menstruating woman when performing a/-gusl. However, it would not

be un-recommendable if the water in question is running.
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42.
Q: A man touched his genitals while performing prayers.

A: This is un-recommendable, unless he has a piece of his
clothes in between. He needs to repeat his ablution and prayer.
Nonetheless, it is permissible to touch armpits while performing
prayer.
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43,
Q: A man prayed the Evening, the Night and the Morning Prayers
without reciting from the Qur’an.

A: I recommend that he repeat his prayer as he had departed
from the sunna unless he is an illiterate person who cannot read. Allah
does not impose upon any soul a duty which exceeds its ability.
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44.
Q: An Imam missed ar-rukii * (kneeling) in a congregational prayer.
The people he led followed him.

A: Those people need to re-perform that prayer as that act
contradicts with sunna. Failure to perform kneeling, sugid, recitation
of some Quranic verses, or sitting during one’s prayer contradicts with

sunna and renders one’s prayer null and void.

211



Gl (8 o) a8y aly Gulall 4ails 4 53S0 33a (8 aS a8 el (e S5 Le el
Y lagad ol 3ol B sl lasan o Lo oS5 5 e Ol el 43 ) ilA La ) gy of )
Aaull 4 0l el (ulill i

45.

Q: A man borrowed approximately fifty karrs of wheat. When the
debt became due, he gave the lender twenty-five karrs of wheat and
paid him the price of the remaining amount.

A: ‘Tkrima, the bondman of ‘Abdallah ibn ‘Abbas, reported that
the latter held that the lender must be given back the entire quantity he
lent to the borrower or the entire price thereof. I believe that the
transaction you asked about is unlawful. However, I will tell you
about a lawful version. The lender lends the borrower a quantity of
wheat that is estimated at a fixed price. When the lender redeems his
debt he may take a lesser amount. This is permissible. It is un-
recommendable for him to redeem part of his due debt in-kind (as
wheat in this case) and the other part in cash. Allah rewards people
upon their intentions.
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46.
Q: If a woman plays the role of a pander, must she be subjected to the
same punishment of adultery? She has never practised adultery

herself. May a man marry her if she repents?
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A: The three parties (the man, the woman, and the pander) must
be subjected to the same punishment of adultery. It is un-
recommendable for a Muslim to marry that pander after she repents.
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47.
Q: A woman from Khorasan had a husband. Then she came out of
Khorasan to a land of war, but the subjects there were Muslims. There
she got married again. After that, she returned to Khorasan and found
that her first husband had passed away. May a Muslim marry her if
she repents?

A: That is unlawful. Do not send me any questions similar to
this one.
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48.
Q: What about getting permission before entering pavilions and tents?
A: Pavilions and tents are deemed houses so one needs to get a
permission and greet its people before one enters.
lelal o ) salud o g a5 Japlaliadll 8 andall g 3V (e 0,83 () el
) gadlid
49.
Q: After divorce, the ex-couple agreed on a two-year suckling of their
baby. May the ex-husband require his ex-wife to refrain from re-
marriage throughout that term? What if she re-marries during such
term, gets pregnant, and fails to continue breastfeeding the baby she

got from her ex-husband?
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A: Such requirement is detestable. If she accepts that condition
and later fails to satisfy it, she cannot be deemed to have committed a
sin. She shall be paid for the breastfeeding she provided before the re-
marriage. As for the breastfeeding she provided after the re-marriage,
her ex-husband has the choice: he may pay her for it or pay her
nothing. However, the woman may refuse to get paid for that
breastfeeding provided that she is not pregnant.
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50.
Q: During a woman’s waiting period (a/- idda), she vowed to a man
to marry none but him.

A: This agreement is void. If they should marry after the
expiration of her waiting period, they must be separated. According to
‘Abdallah ibn ‘Abbas, if the parties discard such agreement and
observe a waiting period similar to that of al- idda, they may get
married to each other. However, I recommend them not to marry each
other so as to avoid confusion and doubts.
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51.
Q: A man beat another man with a sword or a stick. Then the victim’s
wound healed. Accordingly, the victim was given blood money for the
offence. Afterwards the wound re-opened and it was discovered that

the first healing was incomplete. Eventually the victim died.
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A: “Abdallah ibn ‘Abbas reported that ‘Umar ibn al-Hattab ruled
that, two years after the incident, the offender shall pay a full blood
money less the blood money originally paid for the wound.
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52.

Q: A religiously illiterate man played the role of Imam in prayers. He
only recited al-Fatiha and did not even recite it in a proper way. Is
that prayer valid, or do they need to repeat such prayer?

A: He needs to re-perform that prayer because his action
contradicts with sunna, and any action that contradicts with sunna is
null and void.
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53.
Q: A drunken man played the role of Imam in prayer.

A: The people who prayed with him need to repeat their prayer.
How did it come to pass that a drunken or religiously illiterate man
served the role of an Imam in prayer? They may not allow any
drunken or religiously illiterate man to lead them in prayer.
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54a.
Q: A man owes a lot of money to another man. The debtor does not
know whether the creditor is dead or alive. Does the debtor need to
pay zakat for such debt?

A: T object to a man paying zakat on behalf of another man in a

debt. He does not need to pay zakat for such debt.

215



e da e al g alamla dai oo Y LS Jledadle da e oS3 L Ll g
onade s dasdbeda) S ol aal Y 8 9lS 5 4l

54b.
Q: So, what does he do with it?

A: He should keep it until the creditor appears. Moreover, he
needs to keep looking for the creditor by asking the creditor's family
and tribe. To my best knowledge, he does not need to donate such
money to charity and pay the same to the person who claims for the
debt.
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55.
Q: What is to do when a man accuses his female slave of adultery?
A: “Abdallah ibn ‘Abbas adopted a strict opinion in this regard.
He held that such a woman is haram for him.
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56.

Q: Two men jointly bought a female slave that claimed to be a virgin.
Then, one of them had sex with her and she became pregnant. Then
the other man objected to such an act.

A: Due to such an act, the first man is deemed to have
committed adultery. Therefore, if he was married before such act, he
shall be stoned. The price of the female slave shall be estimated as of
the time she was still a virgin. Half of such price shall be taken from
the first man. If she gives birth to a baby, the price of such baby shall
be estimated. Half of such price shall be given to the second man.
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57.
Q: A woman, who never performed al-hagg died after she had made a

testament to the effect that a person should perform al/-hagg on her
behalf, using her money.

A: Well done! Let her relatives send someone who is in need of
such money to perform such al-hagg. That person may be chosen
from her relatives.
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58.
Q: After getting married to a free woman, a man got married to a
female slave.

A: Shame on him! Such a female slave shall be taken away from
him. However, if the man objects, then he may keep her but the free
woman shall have the upper hand.
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59.
Q: A man made his male slave get married to his female slave. Later,
the master decided to take her as a concubine.

A: The slave man must divorce her and ask if her waiting period
(al- ‘idda) has expired. Then the master can take her as a concubine.
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60.
Q: A male and female slave got married. Then, the male slave was
sold and taken away to another country without divorcing her. Before

such sale, his master effected a divorce.
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A: The new master needs to look for the old master. Otherwise,
he may not enter into relations with her. Her first marriage remains
valid and effective as it was legally consumated.
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61.
Q: While a man was riding an animal, it hit a person with its hoof and
killed him.

A: The rider shall not be punished by capital punishment. The
owner of the animal shall bear the due compensation (diya) according
to the wounds.
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62.
Q: After conquering an enemy country and taking slaves, among them
is a married couple. What if such a couple prays?

A: The master of such a couple, may either acknowledge their
marriage or separate them. If such separation comes after their prayer,
the al- idda (waiting period) shall start on the date on which they are
separated. If separation comes before their prayer, no divorce is
needed. In the latter case, her womb must be proved to be empty.
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63.

Q: A man got married to a girl that had never menstruated. After
consummation, he divorced her. Ten days before the end of her
waiting period, she menstruated.

A: She needs to calculate three waiting periods as from the day
she first menstruated. The period preceding her first day of
menstruation shall not be taken into account.
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64.
Q: What if you hire a man to cultivate your land with palm trees and
pay him with a third or a half of the resulting proceeds?

A: This is un-recommendable. You’d do better to hire a man to
work on your land or palm trees for an agreed fixed remuneration.
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65.
Q: What if you hire a person to look after your wheat crop and
livestock, and to cultivate your land and pay him with a third or a
quarter of the resulting proceeds?

A: This is not recommended, either. You need to hire someone
at a fixed remuneration.
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66.
Q: What if you let a man be your partner in the proceeds of your own
land considering that he spends as much as you do on the land as

much as you do and performs a portion of the work needed therein?
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A: That is alright. Partners’ contributions may vary. You may

not impose conditions on his work.
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67.
Q: A man receives money from the State’s Treasury. May I turn that
money into a loan?

A: That is not recommended. With the passage of time that will

be a form of riba.
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68.
Q: What is the situation if a civil worker is well treated by big
businessmen, and what about their feeding of his riding animal?

A: If they do so out of fear of his authority, that will be
impermissible. Giving food to his riding animal is treated in the same
manner. You should avoid suspicion!
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69.
Q: In our country, the man pays a dowry that comprises money and
palm trees, and each palm tree has a particular recognized value.
A: If the in-kind portion is defined, it shall be acceptable.
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70.
Q: What if the in-kind-portion is not defined?

A: However, if the cash and in-kind portions of such dowry are
not defined, the woman shall have the choice of defining such
portions. In this regard, she may not be forced to do something against
her will. The elders of the two families conducting the marriage may
not enter into any agreements without her consent.
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71.

Q: What if a man proposes to a woman saying that the dowry is one
thousand darahim( or better Dirham?) (or any other amount). Then,
upon consummation, he claims that such amount will not be in cash
but goods, while he does not know the price of such items.

A: It all depends on the woman’s consent. She may require him
to pay her a cash dowry corresponding to the prevailing custom of her
tribe. The woman may not be forced to sell her portion in his property
until she receives her entire dowry unless she chooses to waive any
part thereof.
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72.
Q: How to deal with the exchange of darahim (Dirham) between two
parties?

A: The exchange can be made, but it should be final and done

on the spot.
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73.
Q: Some free people are sold for a cheap price.
A: Both the buyer and the seller are alike in this regard. No
Muslim may trade in free people.
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74.
Q: In your country, people debated over a woman that told a man that
she breastfed both of his two wives.

A: If this woman is to be trusted, they have to believe her, and
they must be separated because he unknowingly married two sisters at
the same time, and this is one of the most forbidden matters. He may
not re-marry any one of them. However, he may marry any other
marriageable woman.
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75.
Q: A man bought a female slave and had sex with her. Later, he
learned that his father previously had sex with her.

A: He needs to sell that female slave as he may not have sex
with her.
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76.

Q: After having sex with one of his female slave, a man sold her.
Three days later, he had sex with her sister, being one of his female
slaves.

A: He may not have sex with both sisters even if they are his
slaves. It is recommended that he wait until a period similar to a free
woman’s ‘idda expires. After that expiration, he may have sex with
the other sister.
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77.

Q: You estimate the amount of dates borne by palm trees upon which
zakat is due and force people to rent out their farms, even if they
depend on them?

A: You are not allowed to do so. This is very risky. However,
you have no choice but to face that situation. On the other hand do
your best to avoid that, and Allah will guide you through that.
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78.
Q: You asked my advice on how to act considering the responsibilities
of your office?

A: Financial corruption stems from the ruler’s failure to know
the details of the transactions made behind his back. There is
something missing in the governor’s relationship with his
subordinates. It is necessary and permissible that the governor benefits

from farmers working on State-owned lands. Therefore, the governor

223



should hold a meeting with the farmers and let each one of them tell
him about his capacities and abilities. In the light of that information,
the governor should assign each one of them a task that suits him best.
Corruption arises with businessmen that administer the land crops and
collect the crops on behalf of the State. They collect them and make a
considerable amount of money. However, they will deposit very little
in the State’s Treasury, alleging that they made very little or no
profits. Therefore, it is advisable that the governor makes deals
directly with the farmers and uses no agents, and that such deals will
be in writing. If you take this advice, State revenues will increase.
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79.
Q: As for the dates, seeds and fruits yielded by the lands of the Jews
and Christians living in Muslim countries, did the Muslim State

collect a tax thereon?
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A: The Muslim State has never imposed any financial burdens
on such people other than the gizya.
Osany Gsaluall (IS o Jlailly gl Qla Y1 (e e Al i€ Al Ll
D5 S ()5 6 Ay il ary agall JaT Ul sl e IS e (5 e D8 Sla) ja Lgle

80.
Q: You asked me if you can use charity revenues for gizya purposes?

A: No, you may not. Charity revenues must be used for charity
purposes and may not be used as gizya.
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Q: You lent someone a quantity of barley and wheat on condition of
being paid off in barley and wheat of the same quality. Later, you
came to pay off the loan, using barley and wheat of less quality than
the original loan. You refused to receive that. After that, the lender
came to pay off the loan using barley and wheat that were of a higher
quality than the original loan.

A: That's unobjectionable.
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82.
Q: May you sell something which you bought but have not received
yet from the seller?

A: I do not recommend this transaction. You need first to
receive the purchased item from the seller.
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83.

Q: You mention that your father had a slave girl with whom he had
sexual intercourse. She became pregnant as a result of this, and then
suffered a miscarriage.

A: Such miscarriages shall be treated as full live births. It is un-
recommendable to sell such female slaves and donate the price of such
sale. However, I do not render that haram. Nonetheless, you may sell
her in a place where the people do not know anything about her. You
are well aware of those rulers [i.e., their oppression]. We are afraid of
them as they search for excuses to impose penalties on us.
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84.
Q: You asked about what you see after urinating.

A: You just need to wash it off your penis. After that you can
perform ablution. You need not perform al/-gusl/. That substance is
different from semen, the discharge of which entails performing al-
gusl when it comes out of your penis.
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85.
Q: You asked about practising ‘azl (coitus interruptus) with your
female slave?

A: There is no objection to this. You do not need to blame

yourself in any way for this practice.
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86.
Q: What about the evil eye?
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A: If any evil eye is inflicted upon you, you need to seek cure

and recourse.
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87.
Q: You mentioned that some people send you gifts.

A: If they send such gifts hoping to get a reward from you, you
cannot do that. You must refuse to accept such gifts. However, if you
previously did them a favour without violating your occupational
integrity, then you may accept such gifts.
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88.
Q: You asked me concerning your farmland, water supply, seeds,
cows used for ploughing and the tools used for cultivation. You
agreed with some people that they work for you on such farmland:
they cultivate and irrigate the farmland, gather the yields and harvest
them. with no payment condition previously agreed upon between you
and them, only relying on their confidence in you and your good
manners. When you paid them they were satisfied.

A: This is not objectionable, so you may continue in this
fashion.
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89.
Q: You asked me concerning your crops in several places and the fact

that you face difficulties in collecting the harvest.
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A: You may ask your men in each place to collect the harvest
and you don’t have to collect all of it yourself as long as you pay the
due zakat for your crops.
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90.
Q: You asked me about praying and fasting while you travel to other
places to look after your crops?

A: You need to keep praying as a traveller until you return
home. While travelling you may fast or postpone your fasting to a
later period until you return home. Remember that Allah intends to
make your life easier not harder.
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91.

Q: You wrote to me that you asked for a permission to go to al-hagg
which was denied with the argument that you already did al-hagg and
al- ‘umra?

A: Since you satisfied the requirements of al-hagg and al- ‘umra,
you need not perform the rite of Hadi (animal sacrifice) for the al-
hagg for which you requested permission unless you do this as a
voluntary act. That act will be rewarded by Allah the Most Generous.
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92.

Q: You asked me about buying camels for sheep.
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A: This is permissible.
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93.

Q: You asked me about an incident where you beat a man accidently
and he died. You contacted his sons so that they could impose the sum
for the blood money. They preferred that they waive the payment of
such blood money. However, you gave them money to the value of
forty young camels.

A: If you are sure that they waived the rest of the blood money
out of their own free will and not under compulsion or fear that you
may inflict harm on them, then you may accept such waiver.
Otherwise, you need to pay them the full blood money.
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94.
Q: You mentioned that a man divorced his wife after they had been
separated by a/-hul ", claiming that it is allowed by some scholars.

A: Scholars believe that no divorce may be made after al-hul”
takes place. In al-hul’, the husband receives an agreed sum so as to
free his wife from the marriage bonds. Once he does that his rights as
a husband extinguish, and he loses the right to force her to be his wife
again unless she so accepts. In a nutshell, once he receives the agreed
amount, his divorce shall have no effect.
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95.

Q: (1) Concerning your question about the waiting period following
the divorce of a virgin with whom you have not had sexual
intercourse, and who menstruates for the first time whilst performing
her waiting period and about another woman, for whom the period
between menstruation is longer than usual, during her waiting period.
Further, you asked about another woman, who does not menstruate,
although the time is ripe for her to do so. You wrote to me requesting
that I inform you of what I have learned about that, and of my opinion
concerning this?

A:

I inform you on the authority of Ibn Abbas, that he said that God
made menstruation as a sign of pregenacy. And that the waiting period
is as a means of allaying suspicions about women’s chastity. And
concerning that which he used to say about a girl who menstruates for
the first time whilst performing her waiting period, he said that he
preferred that she complete the waiting period according to the date of
her first menstruation, and not according to the number of months
which she had already waited. For it is possible that a woman
conceives before menstruating for the first time. Or, she may be
pregnant and experience a show of blood during her pregnancy. And
that which you judge to be the wiser option is that which he (Ibn
‘Abbas) preferred.

And we learnt that “Al1 ibn Abt Talibused to say that the waiting
period should be calculated according to the month in which it was
begun and not according to the number of menstruations. And this is
for cases when it becomes clear to the people that she is pregnant or
not, without any doubt. And I prefer the more reliable option.

And concerning the woman who waits a longer time than usual
for her monthly period (during the waiting period), then the matter is
as God has decreed. And whether the absence of menstruation is due

to bodily circumstances or illness, the absence of pregnancy must still
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be confirmed beyond doubt. And God is the best source of forgiveness
and there is no objection to this interpretation.
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96.
Q: You asked me about a woman who saw blood even after her
menstruation stopped?

A: Women differ in their menstrual cycles. A woman’s
menstruation may cease due to illness, not only due to old age. Some
women may get vaginal blood which is not menstrual blood. If it is a
matter of common knowledge that she should not be menstruating and
if the menstruation was an exceptional instance to which she was not
accustomed, then her waiting period shall be calculated according to
her status during her marriage. If she menstruated, and if she
considered, and if common knowledge also decreed that she was not
in a position to give up hope of menstruating, then her waiting period
shall be calculated according to the number of times she menstruates.
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97.
Q: (5) What if any such woman in the above-mentioned cases re-
marries?

A: (5) None of them may re-marry unless her waiting period
expires. Therefore, if she gets married to any other person before such
expiration, such marriage shall be void and the couple will be
separated from each other.
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98.

Q: You asked me about a father, who gives a gift to his son, wife or
relative, claiming that he is giving this person that portion from his
property as a gift.

A: With the exception of the case of his son, that will be an
effective transfer even if such portion is not clearly identified by the
man, and the latter shall be liable for such portion. In case of his son,
that will be an effective transfer even if such son is still very young.
However, if such portion is not clearly identified by the man, then the
son shall receive it from the legacy after his father passes away.
However, the son is recommended to declare what portion was given
to him by his father, regardless of any claims by any third party.
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99.
Q: You asked me about zakat and for what it is mandatory?

A: Zakat applies only to gold, silver, cattle, harvest. As for zakat
al-fitr, it applies to living persons, a sa‘ for each person in the
household.
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100.
Q: You asked me whether jewels and pearls are subject to zakat?

A: No, they aren’t. Zakat needs to be paid even if the value of
jewels and pearls is very high. However, if you keep any item thereof
for trade, then zakat applies.
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101.
Q: You asked me about zakat, if it applies to the adornments of our
wives. You claim that your wife refuses to pay zakat for such items.

A: You’d better force your wives to pay such zakat. However, if
they refuse to do so, then you are not obliged to do more than urging
them to pay such zakat.
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102.
Q: And you said, “How can a Muslim man afford to maintain the
marriage to a wife who does not pay such zakat?”, arguing that some
scholars allow them to do this.

A: Their (the scholars) opinion is right when a wife denies that
paying of zakat is obligatory. However, this does not apply to the case
at hand.
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103.
Q: You asked me about marriage procedures?

A: According to ‘Abdallah ibn ‘Abbas, “no marriage contract
may be made without the wife’s guardian.” A marriage contract
without the wife’s guardian is void. If a couple gets married in the
absence of the wife’s guardian, such couple shall be separated. If such
requirement is not satisfied by a marriage the parties did not know the
existence of such requirement, then I cannot afford to deem such
marriage as void since marriage was declared to the public. ‘Abdallah
ibn ‘Abbas claimed that the testimony of one man and two women
and the guardian shall be sufficient for the restoration of a marriage.
Cases under this category vary, where mitigation may or may not
apply. In this regard, scholars stick to clear-cut solutions and avoid
dubious ones. However, we as scholars sometimes meet dubious
matters that we cannot deem as impermissible.
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104.

Q: You asked me about a dying man confined to bed who has never

had sex with his wife and wants to divorce his wife.
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A: Such divorce is invalid. Her divorce becomes effective when
it occurs while the husband’s life is not at risk during a period equal to
the waiting period of a fully married woman. However, ‘Abdallah ibn
‘Abbas believes that if such woman re-marries shortly after that
husband’s death, she shall lose both her right to her dowry and her
share in his legacy. If it had not been for ‘Abdallah ibn ‘Abbas’
opinion, I would have been pleased to say — even if she re-marries she
may retain all of her rights, if her share in the legacy has not been
disposed of/destroyed.
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105.
Q: You asked me about a man who said to his wife: “I only see you as

haram to me”.
A: It depends on the meaning he intended with these words.
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106.
Q: You asked me about a man who said to his wife: “I fear that you
may have committed adultery.”

A: By these words he expresses his bad suspicions. However,

this may not be deemed an accusation of adultery. He should not have

said that.
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107.

Q: You asked me about a woman who sought separation through al/-
hul‘, but her husband refused. Later, she said to him: “I’d like to buy a

divorce occurrence for one thousand dirham.” The husband accepted
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the offer and divorced her once. Then, she claimed that their
separation was due to al-hul‘. The husband argued that he divorced
her once and their separation was not due to al-hul ?
A: That woman has tricked her husband. What happened
between them was a real al-hul ; it is not a revocable divorce.
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108.
Q: And you mentioned that a gang of thieves robbed a group of
people. Then they decided to give them back a part of the stolen items.
The thieves said to the robbed people: “We are giving back these
items to all of you.” One of the robbed group said: “Hear me! You all
know that all these returned items were my own before those thieves
came. They have taken them from me.” Other members of the group,
replied: “We do know that these items are originally yours. However,
they were given back to all of us as part of what we all were robbed
of.”
A: Since the returned items originally belonged to that man, no
one else may take them. They all belong to that man.
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109.
Q: You asked me whether it is possible to receive a share of a

slave's inheritance?

A:
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I have been informed that Ibn 'Umar received an inheritance
from his slave. So he used the money to buy the freedom of other
slaves and donated it as charity. However, Ibn 'Abbas used to say, "I
consider that the owners of slaves have the most right to this money if
there is no one but them to inherit it." This is as if he considers the
slave owner's authority over the inheritance of the slaves equivalent to
his authority over the slave's means of livelihood.

However, if the blood family of the slave is known, then the
inheritance is theirs, even if they have not explicitly been given a
share in the inheritance. And people may say those opinions of which
I have just informed you regarding this matter.
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110.

Q: You asked me about a slave woman who entered into a mukataba
agreement. Later, her owners found out that she possessed a small
wealth. They accused her of concealing such small wealth.

A: If she was asked about her money and denied that she
possessed such small wealth, then such small wealth shall devolve to
her owners. If they failed to check the money she kept, she may
complete her agreement using such money. According to ‘Abdallah
ibn ‘Abbas, her children shall be automatically included in that
mukataba agreement. However, according to ‘Tkrima, the bondman of
‘Abdallah ibn ‘Abbas, her children shall not be automatically included
in that mukataba agreement. In my opinion, we cannot treat slaves the
same as money. I recommend a slave who desires to enter into a
mukataba agreement to declare: “I have x children and I have

money.” This will serve as a disclaimer.
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111.

Q: You asked me about a male slave, who entered with his owners
into a mukataba agreement but has not paid anything yet. He is known
to be an honest, hardworking person.

A: The owners may not terminate such agreement. They may
urge him and exercise pressure on him to pay the agreed amount.
‘Tkrima believes that if such a slave pays any portion of the agreed
amount, then he shall be treated as a debtor. Otherwise, the deal shall
be subject to the terms of the agreement. ‘Ikrima claimed that this was
the practice of the people of Medina.
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112.
Q: You asked me about a man who gave another man some money to
practise mudaraba - may the money owner make conditions?

A: According to ‘Abdallah ibn ‘Abbas, this is impermissible
unless the money owner tells his partner not to depart with the money
to a far-away place and not take it to sea. If the money owner tells him
to buy some certain items and not to buy other certain items, the

transaction shall be void.
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113.
Q: You asked about a business relationship with the (dahdgin?) in
their homeland.
A: It is not permissible for a Muslim to make a business
partnership with a Nonmuslim, because they treat haram as halal.
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114.
Q: You asked me about a fluid which was dropped in a woman’s
womb and came out after performing al-gusl.
A: No worry about that. She does not need to re-perform al-
gusl. She only needs to wash such fluid with pure water.
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115.
Q: You asked me about a woman who used a piece of cloth to clean
herself, but then she touched her clothes without washing her hands
first.

A: She should try to avoid touching any of her clothes before
washing her hands. As such abstaining may be difficult then may God
forgive her.

Ol 31 yall o Ui Lad ol ja (e Laay sk al g Lg s (e 31yl (g € yS3 (5201 Ll
3 el (e S 538 O (oasnd Y (O e el LS 58

116.
Q: You asked me about a man who had sexual intercourse with his

female slave without ejaculation. Does she need to perform al-gusi?

A: Yes, she does. It is obligatory.
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Q: You asked me about the clothes (mentioned in fatwa 116)?
A: Such clothes need to be washed. If she cannot do so, she may
splash water on such clothes.
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118.
Q: You asked me about a man having sex with his female slave in a
house while his other female slave watches?
A: This is unlawful. This is the ugliest thing people can see.
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119.
Q: A man has taken an oath not to have sex with one of his female
slaves. Therefore, he abstained from having sex with any of his slaves.
Later, he changed his mind.

A: He needs to make expiation, then he can have sex with them.
I recommend that. Female slaves may not be treated as free women
are, except in affinity matters. Some scholars argue that when it comes
to affinity, all women are treated alike.
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120.
Q: A man took an oath not to have sex with his wife for a month.
What should he do after the expiration of such period?

A: He needs to make expiation by feeding [sixty] poor people.

However, if months pass by without a single sexual intercourse
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between them, then, according to some scholars, the oath ends on the
day that the month ends. I recommend that husband to say to his wife:
“The month in question has passed, and I am no longer enjoined to
abstain from having sex with you.” Then he needs to have sex with
her unless he is unable to do so. Nonetheless, if the period in question
expires and he fails to retract his vow, he shall be treated as a man
who has made a solemn oath. On the other hand, ‘Tkrima argues that
all periods are treated the same.
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