JE=DPT

Deutscher Praventionstag -
der Jahreskongress seit 1995

Police Auditing, Police Reform,
and the Federal Consent Decree

Allan Y. Jiao
Jeffry R. Phillips

From: Claudia Heinzelmann and Erich Marks (Eds.):
International Perspectives of Crime Prevention 9
Contributions from the 10th Annual International Forum 2016
within the German Congress on Crime Prevention
Forum Verlag Godesberg GmbH 2017

978-3-942865-73-9 (Printausgabe)
978-3-942865-74-6 (eBook)


http://www.praeventionstag.de/go/buch/?id=21
http://www.praeventionstag.de/go/buch/?id=21
http://www.praeventionstag.de/go/buch/?id=21
http://www.praeventionstag.de/go/buch/?id=21
http://www.praeventionstag.de/go/buch/?id=21
http://www.praeventionstag.de/go/buch/?id=21
http://www.praeventionstag.de/go/buch/?id=21

Allan Y. Jiao and Jeffry R. Phillips

Police Auditing, Police Reform, and the Federal Consent Decree

Introduction

Police auditing has become an increasingly recognized approach to reforming the
police and instituting best police practices in the United States. One of the most pu-
blicized auditing mechanisms is the federal consent decree. This paper is aimed at
understanding the rationale behind the consent decree, its implementation, and its
effectiveness in dealing with various police accountability issues. At the time of this
paper’s presentation at the 21** German Congress on Crime Prevention and 10™ An-
nual International Forum in Magdeburg, Germany in June 2016, a more elaborate and
academic version of a paper based on this topic and data from the Los Angeles Police
Department had been accepted for publication in Policing: An International Journal
of Police Strategies and Management (Phillips and Jiao, Forthcoming). This current
paper is a simplified version of the paper focused on practical aspects of consent
decree implementation, which were discussed at the presentation, although the data
source is more or less the same.

As much publicized in the media, inappropriate police behaviors related to search
and seizures, use of force, probable cause, and integrity have occasionally resulted in
death or serious injury of citizens, particularly African-Americans in the U.S. Con-
fronted with high-profile cases of police misconduct, the government and the public
ask what should be done to reduce risk and improve police accountability. One incre-
asingly recognized way is police auditing, which involves measuring how police per-
form in high-risk situations, identifying weaknesses in internal controls, and ensuring
compliance with policies, procedures, and the law. More specifically, some police de-
partments that demonstrate a pattern or practice of misconduct and corruption leading
to civil rights violations may find themselves becoming the subjects of investigations
by the U.S. Department of Justice (DOJ), at times leading to memoranda of agreement
and consent decrees. And when a police agency is implementing a consent decree,
performance measures are utilized to gauge the implementation process and assess
effectiveness.

The concept of federal consent decree came about as a result of the U.S. Congress
adoption of 42 U.S.C. § 14141 in 1994 in response to demand for systemic reform of
police organizations. The statute authorizes the U.S. Attorney General to investigate
a “pattern or practice” in police agencies that violate citizens’ constitutional rights or
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the law (Ross & Parke, 2009). Dependent on the outcome of the investigations, the
U.S. DOJ may file civil litigation (Simmons, 2008; U.S. DOJ, 2010) or enter into
memoranda of agreement and consent decrees (Ross & Parke, 2009). In most cases
involving a consent decree, the subject police agency is tasked with implementing
the requirements and compelled to provide evidence of the implementation (Ross &
Parke, 2009) and the U.S. DOJ reports the progress to the district court through an
intermediary independent monitor.

Research Focus and Data

This paper is focused on how the Los Angeles Police Department (LAPD) imple-
mented a consent decree reached with the U.S. DOJ in 2001. The purpose is to un-
derstand how police auditing principles can be applied to reforming a police organi-
zation through the use of a federal consent decree. Usually organizations respond to
their environments by incorporating policies, procedures, and practices regarded as
effective, and changes in these areas occur oftentimes as a result of external pressure,
professional norms, and need to model after successful organizations. When police
managers are exposed to external pressures or become involved in professional net-
works, they are often able to move beyond bureaucratic intricacies and internal pres-
sures commonly found in police organizations. They may be able to take advantage of
the situation and shift away from conventions toward more effective systems utilized
elsewhere. This process is similar to the dynamics of the consent decree with the
LAPD as the demands made within the consent decree included changes in routines
and structures consistent with the law and best police practices.

As the focus of the consent decree is performance measurement, it is important to
consider the relationship between police reform and performance management. The
essence of performance management is that it serves as the overarching tool to ma-
nage and improve the performance of an organization. In police auditing, Jiao (2015)
identified the process of performance auditing as an input-output process that invol-
ves two interrelated concepts, performance gap and performance measurement. To a
great extent, the consent decree required that the LAPD prove that mandated activities
have taken place through proper measurement and that desired practices have been
implemented. The focus on understanding the LAPD’s implementation of the consent
decree should help develop a better understanding of the relationship between police
auditing and police reform.

Data used for this research include documentary research, personal interviews, and
personal observations. The documentary research includes a review of various reports
and internal documents including the Report of the Independent Commission on the
Los Angeles Police Department (Independent Commission on the Los Angeles Police
Department, 1991), LAPD Rampart Board of Inquiry Report (2000), federal consent
decree (United States of America v. City of Los Angeles, 2001), quarterly reports issu-
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ed by the court-appointed independent monitor, Kroll and Associates, and other docu-
ments pertaining to the LAPD’s Audit Division. The reports issued by the independent
monitor were provided to the federal court and contained important information on
the implementation of the consent decree and related performance measures.

Personal interviews involved a total of twelve individuals, 8 sworn officers and 4
civilians, who were either previously or currently employed with the LAPD’s Audit
Division. They all had direct knowledge of and experience with the development of
the Audit Division as they were responsible for developing the mandated performance
measures. Police personnel interviewed ranged from captain to police officer, inclu-
ding 2 police captains, 1 lieutenant, 1 sergeant, 3 detectives, and 1 police officer. Civi-
lian personnel include 3 special investigators/police performance auditors and a repre-
sentative of the independent monitor’s office. The independent monitor had intimate
knowledge of and experience with the audit process through a role with Kroll and
Associates. The firm was charged with monitoring the LAPD’s progress in implemen-
ting the consent decree and submitting reports to the U.S. DOJ and the federal judge.

Personal observations were conducted at the Los Angeles Board of Police Commissi-
oners (BOPC) meetings. The BOPC acts as the governing body for the LAPD where-
by pertinent police issues are presented, including use of force incidents, department
policy changes, and audit reports completed by the Audit Division. The attendance of
these meetings provided an opportunity to observe the presentations provided to the
BOPC regarding the implementation of the consent decree.

Research Findings

The gathered materials demonstrate how the consent decree came about, how the
LAPD responded to the consent decree, how the police developed performance mea-
sures to track its implementation, and how successful they were in dealing with the
challenges in the reform process.

The consent decree was a legal document entered into a federal court with a federal
judge (United States of America v. City of Los Angeles, 2001). It named the attorneys
of the U.S. DOJ as the plaintiffand the attorneys representing the City of Los Angeles
as the defendants. The document described the legal grounds of the plaintiff for brin-
ging forth the lawsuit, information pertaining to “rules of engagement,” and specific
requirements of the consent decree (United States of America v. City of Los Angeles,
2001).

The need for reform can be traced to the Rodney King incident, which triggered the
Christopher Commission report. That report suggests that a significant number of
LAPD officers engaged in repeated excessive use of force while marginalizing LAPD
policies and procedures (Independent Commission on the Los Angeles Police De-
partment, 1991). In the latter part of 1997 and early 1998, three separate incidents



132 Allan Y. Jiao, Jeffry R. Phillips

occurred in the LAPD’s Rampart Division that involved officers committing serious
criminal acts, which led to the creation of the Rampart Board of Inquiry (LAPD,
2000). The inquiry suggests that issues identified by the Christopher Commission
were also present in the Rampart Board of Inquiry report, indicating that the systemic
problems had remained in the LAPD.

Consistent with the previous reports, a strong emphasis was placed on leadership
and command accountability in the consent decree. But the consent decree did not
address the state of the LAPD other than a pattern or practice of constitutional rights
violations. It did not address specific concerns or issues pertaining to the department,
why the problems had occurred, or how to fix them. The consent decree was directed
at what the LAPD was expected to do and the timelines by which the department was
expected to accomplish the mandated reforms.

The LAPD’s Audit Division was formed in 2001 in response to the consent decree and
served as a primary channel by which the reforms were carried out and progress was
reported to the federal judge. Currently, approximately forty-five employees work in
the Audit Division. Aside from twelve performance auditors and a handful of civi-
lian supporting staff, the division comprises mostly sworn officers. Structurally, the
Audit Division reports directly to the Special Assistant for Constitutional Policing,
who reports to the Chief of Police. The Audit Division developed an audit charter
and an audit manual for its employees, including a mission and vision statement.
The charter sets the tone on how the division conducts its business and outlines its
independence and objectivity within the LAPD. Its mission is to provide the police
management an independent, objective, and comprehensive review and evaluation of
police operations, controls, and systems; make recommendations on how to improve
police operations; promote integrity and transparency in the operations; and advance
accountability (LAPD, 2011).

The independent monitor’s quarterly reports indicated that early audits produced by
the Audit Division were of poor quality and often incomplete. Problems arose during
the planning and implementation of the audit procedures. The selection of random
samples and creation of a matrix form to audit compliance were not successful due
to poorly constructed questionnaires and imprecise responses. Most auditors had no
prior training in auditing and did not have a clear understanding of random sampling.
Some auditors had no executive guidance on how to properly strategize, execute and
document the audit work and failed to critically analyze the data collected. Numerous
work-paper discrepancies and a lack of supporting documentations were found (Kroll
and Associates, 2002a). The initial reactive sentiments regarding the consent decree
and the mandated reforms were also documented (Kroll and Associates, 2002b).

Although there was a clear understanding of the role of the Audit Division and task of
conducting audits as specified in the consent decree, members of the Audit Division
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were less certain about the methodology in conducting the audits at the inception of
the Division. While the independent monitor insisted that the audits be done profes-
sionally, employees in the Audit Division conducted audits as they were accustomed
to in conducting inspections. The methods used in inspections were arbitrary and not
geared toward an objective assessment of the operations. Members of the Audit Di-
vision also described the initial relationship between the Audit Division and the U.S.
DOJ and the independent monitor as poor and contentious. They felt that the consent
decree was not so much about reform but about doing what the U.S. DOJ “mandated”
and providing an opportunity for the independent monitor to take the city’s money.
The employees of the division also viewed the DOJ as “intrusive” and their experi-
ence with the independent monitor as “confusing.” While the representative of the
independent monitor knew about conducting audits, the knowledge related to policing
was limited and the nature of what was expected as an end product for the Audit Di-
vision was unclear.

A serious lack of knowledge pertaining to auditing police operations was obvious in
the early days of the Audit Division. The sworn employees had no experience in con-
ducting formal audits and the civilian auditors had no direct police experience. A large
learning curve existed for sworn employees in learning the audit process and for civi-
lian auditors in learning the police operations. The audits completed were consistently
found to be out of compliance by the independent monitor. To seek help in this situa-
tion, the Audit Division contacted other agencies and police associations such as the
Commission on Accreditation for Police Agencies and the International Association
of Chiefs of Police, but was not able to find any agencies conducting police audits in
response to a consent decree.

The independent monitor did not recognize improvements in the quality of the audits
conducted by the Audit Division until November 2002 (Kroll and Associates, 2002c).
Of the twenty-two required audits completed, eighteen were in compliance and four
were not (Kroll and Associates, 2005). As time passed, as the interviewees indica-
ted, explicit methodologies were developed and better relationships were established.
They shared the sentiment that changes within the LAPD would not have occurred
without the consent decree and the independent monitor.

At the urge of the independent monitor, the Audit Division sought professional trai-
ning from the Institute of Internal Auditors, Association of Local Government Audi-
tors, MIS Training Institute, and the Association of Certified Fraud Examiners. The
civilian auditors who were hired held various audit certifications such as Certified
Public Accountant, Certified Internal Auditor, and Certified Fraud Examiner. The
commanding officerand sworn members also pursued certifications. Audit staff mem-
bers further attended the Association of Local Government Auditors conferences and
studied Generally Accepted Government Auditing Standards promulgated by the U.S.
Government Accountability Office (2011).
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Both sworn and civilian interviewees indicated that training from professional audit
organizations were not particularly applicable to police auditing. Three years after the
Audit Division was created, with more experience and knowledge in police auditing,
the commanding officer of the Audit Division created a training cadre and developed
a police auditing course, the first of this kind in the U.S. The course, titled the Basic
Police Performance Auditing Course, was certified through the California Peace Of-
ficer Standards and Training. As a result, other police agencies started consulting with
the Audit Division on how to conduct their own audits.

All interviewees expressed the view that auditing was the most effective way to
measure performance of the LAPD. The audit process established accountability by
addressing the audit reports directly to those in charge of particular operational areas.
For example, a complaint investigations audit was directly addressed to the comman-
ding officer of the Internal Affairs Group. The LAPD command staff, particularly the
Office of the Chief of Police, established accountability by directing the commanding
officers subject to an audit to report to the Board of Police Commissioners and address
their action plans to the commissioners. The Audit Division kept track of the recom-
mendations made in the audits and followed up with the status of their implementa-
tion. The Division would then reconcile the closed recommendations that had been
implemented with the Board of Police Commissioners, and the Board would require a
status report on all open recommendations.

All interviewees voiced the belief that so long as the LAPD continues to conduct
performance audits, the likelihood of it being targeted by the U.S. DOJ for a “pattern
or practice” violation of citizens’ constitutional rights would be minimized. This is be-
cause the performance audits are designed to measure police efforts directly related to
adhering to citizens’ constitutional rights, departmental policies and procedures, and
the law. This does not mean that police incidents or related public outcries would not
occur. But, if they do, they would be most likely isolated cases and should not amount
to a pattern or practice of poor performance.

The interviewees also suggested that the pressure from the consent decree was so-
mehow transferred to the Board of Police Commissioners, who serves as the overseer
of the LAPD and whom the chief of police reports to. During meetings at the Board
of Police Commissioners, whereby LAPD command staff and the public were in at-
tendance, audit reports were briefed with respective commanding officers whose ope-
rations were audited so the auditees had knowledge of the findings. As an audit report
was brought before the Board of Police Commissioners, the auditee was expected to
provide a plan of action for remedying the issues identified. If the Board was not satis-
fied with the plan of action, it could direct the auditee to return with an improved plan.
The Board could also direct the Office of the Inspector General to conduct further
inquiries, investigations, and audits if necessary.
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The observations suggest a change in institutional practice and attitude toward audi-
ting in the LAPD. While the consent decree identified the risk areas to be evaluated,
a department-wide risk assessment process had been established for identifying and
evaluating high risks. The role and function of the Audit Division and the audit pro-
cess had been institutionalized. While in the early days of the Audit Division, the
LAPD commanders were apprehensive about audits, they had come to see that audits
were not used to penalize them but to address issues and improve performance. This
had led to commanders voluntarily requesting audits of their commands. There is no
doubt that apprehension of audits still exists as auditing is by nature a critical process
and a commanding officer is ultimately held responsible for results. But it had been
mitigated due to the professionalism of the audit staff and the buy-in of the audit
process by many commanding officers. Moreover, the commanders were in a position
to provide input on the recommendations in the audit reports and move forward in
instituting those recommendations before the reports reached the Chief of Police or
were heard before the Board of Police Commissioners.

Conclusions

The LAPD was under tremendous pressure to implement the 2001 consent decree.
Both documentary research and personal interviews suggest that the Audit Division
reacted to the external pressure in a confrontational manner initially. It is indicative
of what is typically observed in many police agencies (Simmons, 2008) that change
does not occur unless mandated in some way. Resistance to change by police orga-
nizations and need for strong external forces for fundamental change to occur are
well-documented (Bennett, 1994; Dixon & Stanko, 1993; Jiao, Lau, & Lui, 2005).
The DOJ and independent monitor represented the external pressure, under which the
LAPD examined its policies, procedures, and overall practices and established a more
professional audit division. The pressure was further transformed from the consent
decree to the Board of Police Commissioners later as the Board serves as the overar-
ching authority over the LAPD.

The Audit Division hired professional auditors, sought training and input from audit
organizations, and developed methodologies to aid in determining compliance. The
independent monitor also provided guidance on how to measure the consent decree
paragraphs and determine compliance. Although the Audit Division actively searched
for an audit process in other police agencies, it was unsuccessful in finding any. While
some other agencies had undergone a federal consent decree, they were not required
to conduct police audits. The Audit Division had to develop its own police auditing
process by consulting with professional audit institutions. As the Audit Division deve-
loped its expertise and established itself as a successful internal police audit program,
other agencies started modeling themselves after it in conducting their own audits.

This study sheds light on how to use the consent decree and auditing as an overar-
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ching performance management tool for achieving accountability. As police managers
respond to external oversight and professional norms, they can take advantage of the
consent decree’s coercive pressure to create change. The auditing mechanism is of
assistance in this process because it requires that performance be measured accurately
and objectively. This process allowed the LAPD to measure the extent to which the
reforms were implemented and thus helped the LAPD in improving its overall perfor-
mance. As a result, the U.S. DOJ and federal courts concluded the consent decree with
the LAPD in 2009, considering the department’s reforms successful and operational
performance acceptable.
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